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by Steven J. T. C h ow

Re c e n t ly, C h i e f Justice Ronald Moon
called for the Hawaii State Bar
A s s o c i ation (“HSBA”) to stop rating judi-
cial appointments and presenting a re c-
o m m e n d ation on behalf o f the HSBA to
the confirming Senat e. (S e e C h i e f Ju s t i c e
M o o n’s pre s e n t ation to the A n nu a l
Meeting of the American Ju d i c at u re
Society on December 4, 2008 at
h t t p : / / w w w. s t at e. h i . u s / j u d / p d f / C J _ A J S
_ S p e e ch . p d f. )

B a ck ground On The HSBA’s
Rating Of Judicial Ap p o i n t m e n t s.

When the Hawaii bar was unified in
1 9 8 9 , those entrusted to develop the mis-
s i o n , p u rpose and scope of the HSBA saw
fit to write into its Constitution and By-
L aws that the HSBA Board of D i re c t o rs
( “ B o a rd”) “shall eva l u ate the qualificat i o n s
o f p e rsons appointed to judicial office in
H awaii or the positions of H awaii Stat e
A t t o rn ey General or the Hawaii U. S.
A t t o rn ey, and info rm the confirm i n g
authority of s u ch re c o m m e n d ations and
eva l u at i o n s.” A rt i cle IX of t h e
Constitution and By-Law s.

H S BA’s Pro c e d u re For Gat h e r i n g
Comments From Its Members h i p.

The pro c e d u res and criteria utilize d
in this process have been re - eva l u ated and
amended over the ye a rs.

In 2003, the Board implemented a
p ro c e d u re wh i ch it believed wo u l d
e n c o u rage substantive and fo rt h r i g h t
comments from the HSBA members h i p
to be included in the Board ’s eva l u ation of
the ap p o i n t e e ’s written cre d e n t i a l s, i n t e r-
v i ews with re fe rences and an interv i ew
with the ap p o i n t e e.

In adopting this pro c e d u re to solicit
c o m m e n t s, the Board sought to balance
the need for substantive and fo rt h r i g h t
comments by the HSBA members h i p
with the need for fa i rness to the ap p o i n t e e.
O f utmost concern from the member-
s h i p ’s viewpoint was the need to maintain
the confidentiality of the comments to

avoid real or perc e ived re t a l i ation by the
ap p o i n t e e. From the ap p o i n t e e ’s side, t h e
B o a rd re c og n i zed that an appointee mu s t
be protected against comments wh i ch
contained bias, p re j u d i c e, s p e c u l ation and
ru m o r, wh i ch would be difficult to sub-
s t a n t i ate or rebut without more info rm a-
t i o n .

In addition to balancing these two
i n t e re s t s, the Board also had to develop a
p ro c e d u re wh i ch could be quick ly imple-
mented and utilized given the time limita-
tion often set by the appointment pro c e s s.

S o l i c i t ation Of E-Mail Comments
From the HSBA Members h i p

The Board ’s current pro c e d u re
i n cludes soliciting comments from the
H S BA membership via mass em a i l .

Responses are sent to a secured e-
mail box on the HSBA’s computer serve r.
To insure confidentiality, the names are
redacted from the e-mail responses befo re
t h ey are shared with the Board . Th i s
a dd resses the “re t a l i at i o n ” c o n c e rn of t h e
m e m b e rs h i p. H oweve r, the original e-
m a i l s, with the name of the sender, a re
kept in the HSBA’s secured e-mail box in
case fo l l ow-up with the sender is necessary.
All email responses are destroyed at the
c o n clusion of the Board ’s wo rk .

The Board also encourages members
to comment by other means to the Board
d i re c t ly or any Board member, by tele-
p h o n e, e m a i l , fax or letter.

H S BA Board Rev i ew, I n t e rv i ew
And Rating Of An Ap p o i n t e e

As soon as an ap p o i n t e e ’s name is
re l e a s e d , the HSBA President appoints a
panel of t h ree Board members who sum-
m a r i ze the e-mail comments about the
ap p o i n t e e, i n t e rv i ew re fe rences identified
by the appointee and others, rev i ew other
comments submitted by the HSBA mem-
b e rship or outside sourc e s, and then pre s-
ent summaries of this rev i ew to the entire
B o a rd . This thre e - p e rson panel is usually
made up of B o a rd members from diffe r-
ent specialties (e. g. c r i m i n a l , c iv i l , fa m i ly
l aw, e t c. ) , so that each can view the com-

ments and appointee from the pers p e c t ive
o f his or her particular specialty.

The three-member panel summa-
r i zes and presents its findings to the entire
B o a rd . The Board members are also pro-
vided copies of all written comments,
i n cluding emails (but without identifying
the sender), the ap p o i n t e e ’s JSC ap p l i c a-
tion and a HSBA questionnaire complet-
ed by the ap p o i n t e e.

The appointee is then interv i ewed by
the Board . H oweve r, in fa i rness to the
ap p o i n t e e, b e fo re the interv i ew, t h e
appointee is advised by the HSBA
P resident of a ny “negat ive ” c o m m e n t s,
issues or concerns and given the opport u-
nity to prep a re a re s p o n s e. The discl o s u re
o f n egat ive comments issues or concern s
is done without disclosing the name or
s o u rces of the comments to protect the
confidentiality of the name or sourc e s.

While the HSBA Board re c og n i ze d
the difficulty it faced in trying to filter out
wh at are valid and leg i t i m ate concerns as
opposed to ru m o r, i n nuendo and specula-
t i o n , the Board felt it was cap able of u s i n g
common sense, l ogic and reasoning to dis-
c e rn wh at comments we re to be consid-
e red “negat ive ” for discussion with the
c a n d i d ate and wh at we re unre l i able and
u n s u b s t a n t i ated and should not be ra i s e d .
The “negat ive ” comments had to have
some re l ationship to the criteria by wh i ch
the Board would be eva l u ating the
ap p o i n t e e.

The Board re c og n i zed that when an
email or other source raised an issue of a
serious nat u re wh i ch would weigh heav i ly
against the ap p o i n t e e, it should be sub-
s t a n t i at e d . In such situat i o n s, the HSBA
P re s i d e n t , or his/her designee, rev i ews the
original email, contacts the sender, a n d
e n c o u rages him or her to come fo r wa rd
and provide further info rm ation or ev i-
dence to substantiate the comment. I f t h e
comment cannot be substantiat e d , t h e
B o a rd would disrega rd the comment.

To protect the confidentiality of t h e
m e m b e rs submitting email comments and
because even with names omitted, s o m e-
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times it may be possible to identify senders
f rom the substance of the comments,
these comments are not provided to the
ap p o i n t e e. After the appointee is inter-
v i ewe d , the Board meets in Exe c u t ive
Session to discuss the interv i ew and all
i n fo rm ation gat h e red about the
ap p o i n t e e. The Board then rates the
appointee as according to standards then
in place. For the last seve ral ye a rs, t h e
B o a rd utilized ratings and definitions fro m
the American Bar A s s o c i ation (“A BA” )
Guidelines for Rev i ewing Qualificat i o n s
o f C a n d i d ates for State Judicial Off i c e
and the A BA Standing Committee of
Fe d e ral Ju d i c i a ry : h i g h ly qualified, q u a l i-
fied or not qualified. As part of its ongo-
ing rev i ew of these policies, the Board
decided that starting in 2009, it would uti-
l i ze a two-tier rating scale; finding an
appointee qualified or not qualified.

Why Does The HSBA Continue To
Rate Judicial And Exe c u t ive
Ap p o i n t m e n t s ?

The most obvious reason is because
the Board is mandated by its Constitution
and By-Laws to do so. F u rt h e r, m e m b e rs
c o n s i s t e n t ly ex p ress support of this pro c e-
d u re and the Board has consistently vo t e d
to continue it. Who better to comment
on the qualifications of one of its mem-
b e rs than the HSBA members who know
and wo rk with the appointee?  Th e
Judicial Selection Commission’s pro c e-
d u res do not elicit potentially negat ive
fe e d b a ck on candidates as they are
restricted by confidentiality surro u n d i n g
their ap p l i c a n t s. In add i t i o n , t h e
G ove rnor or Chief Ju s t i c e, in making their
s e l e c t i o n , m ay not be provided negat ive
i n fo rm ation wh i ch the commenter, due to
real or perc e ived re t a l i at i o n , would pro-
vide to the HSBA . We continue to
b e l i eve that the HSBA’s position is an
i m p o rtant part of the ap p o i n t m e n t
p rocess wh i ch is care f u l ly and rat i o n a l ly
d eveloped with the input of m e m b e rs and
the reasoned decision of the Board .
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

S t even J. T. C h ow is curre n t ly a director on
the HSBA board of d i re c t o rs. He wo rked on the
s u b c o m m i t t e e, wh i ch developed the pro c e d u res fo r
the rating of judicial ap p o i n t e e s.
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