EXH+-BTF—A HAWAL 61 RULES OF
PROFESSIONAL-CONDUET
Adopted-December-6,1993;
effective-Januvary-1-1994.

RULE 1.0: TERMINOLOGY , -
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(a) TBeIief " or "believes" denotes that the person involved actually supposed thaft«

(b) Enfirmed in_writing," when used in reference to the informed consent of a

person, denotes informed consent that is given in writing by the person or a writing that a
lawyer promptly transmits to the person confirming an oral informed consent. See
paragraph (e) for the definition of "informed consent." If it is not feasible to obtain or
transmit the writing at the time the person gives informed consent, then the lawyer must
obtain or transmit it within a reasonable time thereafer.

—_(c) "Firm" or "law firm" denotes a lawyer or lawyers in a private—firm—lawyers
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employed—itaw _partnership, professional corporation, sole proprietorship or_other
association authorized to practice law pursuant to RSCH 6, or lawyers empfed in a legal
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services orqanrzatron orthe Iegal department of a corporatron or other organizationand

(d)ﬁaud" or "fraudulent” denotes conduct havinghat is fraudulent under the
substantive or procedural law of the applicable jurisdiction and has purpose to deceive

__(e) "Informed consent" denotes the agreement by a person to a proposed course of
conduct after the Iawver has communlcated ad_;mate |nformat|on and net—merely—neghgent
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material rrsks of and reasonablv avarlable alternatives to the proposed course of conduct

—BF__

() _"K nowingly," "known," or "knows" denotes actual knowledge of the fact in-
question. A person's knowledge may be inferred from circumstances.

(q) "Partner” denotes a member of a partnership-and, a shareholder in a law firme
organized as aprofessional corporation_or a member of an association authorized to
practice law pursuant to RSCH 6

—tA__

(h) "Qualified legal assistance organization" means a legal aid, public defender, or
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military assistance office, or a bona fide iganization that recommends, furnishes, or pays
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for legal services to its members or beneficiaries, provided the office, service, or
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organization receives no_profit from the rendition of legal services, is not designed to
procure financial benefit or legal work for a lawyer as a private practitioner, does not
infringe the individual member's freedom as a client to challenge the approved counsel or
to select outside counsel at the client's expense, and is not in violation of any applicable law.
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() "Reasonable" or "reasonably" when used in relation to conduct by a lawyer denotes { Fomatted: Font: Bold, Font color: Auto
the conduct of a reasonably prudent and competent lawyer. ( Formatted: ~ SpaceAfter: 0 pt
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() 'Reasonable belief’ or "reasonably believes” when used in reference to a lawyer Formatted: _Spaceafter: 0 pt
dendaes that the lawyer believes the matter in question and that the circumstances are such C : - -

. . ormatted: Font: Bold, Font color: Auto
that[gth] e belief is reasonablg. [Formatted' Font: Bold, Font color: Auto
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(k) "Reasonably should know" when used in reference to a lawyer denotes that-a : -

lawyer of reasonable prudence and competee would ascertain the matter in question. %Fo"“a“ed: SpaceAfter: 0 pt
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() _"Screened" denotes the isolation of a lawyer from any participation in_a matter [Formatted: Font: Bold
through the timely imposition of procedures within a firm that are reasonably adequate
under_the circumgances to protect information that the isolated lawyer is obligated to
protect under these Rules or other law.

(m) "Substantial" when used in reference to degree or extent denotes a material — | Formatied: SpaceAfter: 0 pt
matter of clear and weighty importance. ( Formatied: ~ Font: Bold, Font color: Auto

(n) "Tribunal" denotes a court, an arbitrator in a binding arbitration proceeding or a
legislative body, administrative agency or other body acting in an adjudicative capacity. A
legislative body, administrative agency or other body acts in an adjudicate capacity when
a neutral official, after the presentation of evidence or legal argument by a party or parties,
will render a binding legal judgment directly affecting a party's interests in a particular
matter.

(0) "Writing" or "written" den __otes a tangible or electronic record of a communication
or representation, including handwriting, typewriting, printing, photostating, photography,
audio_or videorecording, and email. A "signed" writing includes an electronic_sound,
symbol, or process dached to or logically associated with a writing and executed or
adopted by a person with the intent to sign the writing.

Emment:

Confirmed in Writing

[1] If it is not feasible to obtain or transmit a written confirmation at the timee
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client gives informed consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter. If a lawyer has obtained a client's informed consent, the lawyer may act in reliance on

that consent so long as it is confirmed in writinighw a reasonable time thereafter.
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Firm

2] Whether two or more lawyers constitute a firm within paragraph (c) can depend

on the specific factsfor example, two practitioners who share office space and occasionall{ Formatted:

Font: Not Italic, Font color: Auto ]

consult or assist eactiher ordinarily would not be regarded as constituting a filowever, if
they present themselves to the public in a way that suggests that they are a firm or conduct

themselves as a firm, they should be regarded as a firm for purposes of thel Reiftasns of ( Formatted:

Font: Not Italic, Font color: Auto ]

any formal agreement between associated lawyers are relevant in determining whether they are a
firm, as is the fact that they have mutual access to information concerning the clients they serve.
Furthermore, it is relevant in doubtful cases to atersihe underlying purpose of tRelle that is
involved. A group of lawyers could be regarded as a firm for purposes of the Rule so that the
same lawyer should not represent opposing parties in litigation, while it might not be so regarded
for purposes ofhe Rule that information acquired by one lawyer is attributed to another.

[3] __ With respect to the law department of an organization, including the governmen{ Formated:

SpaceAfter: 0 pt ]

there is ordinarily no question that the members of the department constitute a firm vethin th
meaning of the Rules of Professional Conduct. There can be uncertainty, however, as to the

identity of the client.For_example, it may not be clear whether the law department of & Formatied:

Font: Not Italic, Font color: Auto ]

corporation represents a subsidiary or an affiliated corporation, asasvéile corporation by
which the members of the department are directly employed. A similar question can arise

concerning an unincorporated association and its local affiliates.
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HAWAL+61+—RULES OF PROFESSI ONAL
CONDUCGTF

CHENT-LAWYER RELATIONSHIP
Rule12.
[4] Similar questions can also arise with respect to lawyers in legal aid aald leg
services organizations. Depending upon the structure of the organization, the entire organization
or different components of it may constitute a firm or firms for purposes of these Rules.

Fraud

[5] When used in thesuedoRuore sif rtahued utleernmiso firferf
is characterized as such under the substantive or procedural law of the applicable jurisdiction and
has a purpose to deceive. This does not include merely negligent misrepresentation or negligent
failure to apprie _another of relevant information. For purposes of these Rules, it is not
necessary that anyone has suffered damages or relied on the misrepresentation or failure to
inform.

Informed Consent

[6] Many of the Rules of Professional Conductiuiee the lawyer to obtain the
informed consent of a client or other person (e.g., a former client or, under certain circumstances,
a prospective client) before accepting or continuing representation or pursuing a course of
conduct. See Rules 1.2(c), 1%(and 1.7b)Consi st ent with the Americ
Reporterés Explanation of Changes, no change
ficonsent after consultationo i _mhe toanmumication f t he
necessaryot obtain such consent will vary according to the Rule involved and the circumstances
giving rise to the need to obtain informed consent. The lawyer must make reasonable efforts to
ensure that the client or other person possesses information reasonabigtedegnake an
informed decision. Ordinarily, this will require communication that includes a disclosure of the
facts and circumstances giving rise to the situation, any explanation reasonably necessary to
inform the client or other person of the matesadivantages and disadvantages of the proposed
course of conduct, and a discussion of the client's or other person's options and alternatives. In
some circumstances it may be appropriate for a lawyer to advise a client or other person to seek
the advice ofother counsel. A lawyer need not inform a client or other person of facts or
implications already known to the client or other person; nevertheless, a lawyer who does not
personally inform the client or other person assumes the risk that the client opertben is
inadequately informed and the consent is invalid. In determining whether the information and
explanation provided are reasonably adequate, relevant factors include whether the client or
other person is experienced in legal matters generallyiramdaking decisions of the type
involved, and whether the client or other person is independently represented by other counsel in
giving the consent. Normally, such persons need less information and explanation than others,
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and generally a client or oth@erson who is independently represented by other counsel in

giving the consent should be assumed to have given informed consent.

[7] Obtaining informed consent will usually require an affirmative response by the

client or other person. In general,lawyer may not assume consent from a client's or other

person's silence. Consent may be inferred, however, from the conduct of a client or other person

who has reasonably adequate information about the matter. A number of Rules require that a

person's gnsent be confirmed in writing. See Rules 1.7(b) and 1.9(a). For a definition of

"writing" and "confirmed in writing," see paragraphs (0) and (b). Other Rules require that a

client's consent be obtained in a writing signed by the client. See Rules h@(@)).aFor a

definition of "signed," see paragraph (0).

Screened

[8] This definition applies to situations where screening of a personally disqualified

lawyer is permitted to remove imputation of a conflict of interest under Rules 11112or

[9] The purpose of screening is to assure the affected parties that confidential

information known by the personally disqualified lawyer remains protected. The personally

disqualified lawyer should acknowledge the obligation not to commeng#t any of the other

lawyers in the firm with respect to the matter. Similarly, other lawyers in the firm who are

working on the matter should be informed that the screening is in place and that they may not

communicate with the personally disqualifielvyer with respect to the matter. Additional

screening _measures that are appropriate for the particular matter will

depend on the

circumstances. To implement, reinforce, and remind all affected lawyers of the presence of the

screening, it may be approgeafor the firm to undertake such procedures as a written

undertaking by the screened lawyer to avoid any communication with other firm personnel and

any contact with any firm files or other materials relating to the matter, written notice and

instructionsto all other firm personnel forbidding any communication with the screened lawyer

relating to the matter, denial of access by the screened lawyer to firm files or other materials

relating to the matter, and periodic reminders of the screen to the sclasgedand all other

firm personnel.

[10] In order to be effective, screening measures must be implemented as soon as

practical after a lawyer or law firm knows or reasonably should know that there is a need for

screening.

A lawyer shall

representation

COMMENT

RULE 1.1: COMPETENCE;
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provide competent representation to a client.

Competent

requires the legal knowledge, skill, thoroughness, and preparation
reasonably necessary for the representatign.
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Legal Knowledge and Skil| -
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[1] In determining whether a lawyer employs the requisite knowledge and skill in iAﬁe“ 0pt
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particular matter, relevant factors include the relative complexity and specialized nature of t{ Formatted:
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matter, the lawyer's general experience, the lawyer's training >@etience in the field in ( Formatted:

SpaceAfter: 0 pt

question, the preparation and study the lawyer is able to give the matter, and whether it Formatied:

Font: Not Italic, Font color: Auto

feasible to refer the matter to, or associaith, or consult with, a lawyer of established ( Formatted:

Font: Not Italic, Font color: Auto

competence in the field in question. In mangtances, the required proficiency is that of a (Formatted:

Font: Not Italic, Font color: Auto
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general practitioner. Expertise in a particular field of law may be required in some
circumstances.

[2]-__A lawyer need not necessarily have special training or prior experience to<hand| Formatied:

SpaceAfter: 0 pt

legal prottems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as Fomatted:

Font: Not Italic, Font color: Auto

competent as a practitioner with long experience. Some important legal skills, such as { Formatted:

Font: Not Italic, Font color: Auto

(D

analysis of precedent, the evaluation of evidence, and legal drafting, airedequall legal
problems. Perhaps the most fundamental legal skill consists of determining what kind of legal
problems a situation may involve, a skill that necessarily transcends any particular specialized
knowledge. A lawyer can provide adequate regmeion in a wholly novel field through
necessary study. Competent representation can also be provided through the association of a
lawyer of established competence in the field in question.

[3]-___In an emergency a lawyer may give advice or asgistén a matter in which the [Formaued:
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lawyer does not have the skill ordinarily required where referral to or consultation or associati( Formatted:
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with another lawyer would be impractical. Even in an emergency, however, assistance should[ Formatted:

Font: Not Italic, Font color: Auto

(D

limited to that reasonably necasg in the circumstances, for -tbnsidered action under
emergency conditions can jeopardize the client's interest.
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4]-___A lawyer may accept representation where the requisite level of competence CZ Formatted:

Font: Not Italic, Font color: Auto

be achieved by reasonable preparation. Thidiepps well to a lawyer who is appointed as ( Formated:
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counsel for an unrepresented person. See also Rule 6.2. {meaued:
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Thoroughness and Preparation - [Formaned:
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the factual and legal elemerds the problem, and use of methods and procedures meeting th( Formatted:
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attention and preparation are determined in part by what is at stake; major litigation and comp/= —
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Maintaining Competence <

tran|ctions ordinarily require more elaborate treatment than matters of lesser consequence. E
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[6]-_To maintain the requisite knowledge and skill, a lawyer should engage ir{ Formatted: Spaceaiter: 0 pt ]
continuing study and education. If a system of peer wevias been established, the lawyer (romatted: Font: Not Italic, Font color: Auto |
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RULE 1.2: SCOPE OF REPRESENTATION AND ALLOCATION OF
AUTHORITY BETWEEN CLIENT AND LAWYER

(a) _ Subject to paragraphs (c) and (d), a lawyer shakbide by a client's decisions ( Formatted: _Font: Bold, Font color: Auto
concerning the objectives of representationsubject-to—paragraphs—{e)—{d)—-and. @d, as [Formaned: SpaceAfter: 0 pt
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decision whether toaccept-an-offer—of-settlementsettle a matter. In a criminal case, the
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be entered, whether to waive jury trial, and whether the clienwill testify., ormatied: Font: Bold, Font color: Auto
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(d)-__A lawyer shall not counsel a client to engage, or assist a client, in conduct ( Formatted: _Font: Bold, Font color: Auto
that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal ( Formatied: _Font: Bold, Font color: Auto
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Comment:

Allocation of Authority Between Client and Lawyer

[1] Paragraph (a) confers upon the miighe ultimate authority to determine the

[ Formatted:
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purposes to be served by legal representation, within the limits imposed by law and the
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lawyer'dawyer(s professional obligationsWithin—theselimits;__The decision_specified in ( Formatted:

paragraphg-etient), such as wheer to settle a civil matter, mualsohas-aright-tcbe made by [Formaned;

the client. See Rule 1.4(a) (1) for the I[Formaned:

decisions. With respect to the means by whi
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lawyer shallconsult with théawyerclient as required by Rule 1.4(a)(2) and may take such action| Fomatied: Font: Not talic, Font color: Auto
as is impliedly authorized to carry out the representation.

[2] Onmmmmnhmmmrahwwrmdadmnmwdﬁﬂmmﬂwnmmsmbe ( Formatted: ~ Font: Not Italic, Font color: Auto
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lawyea;de—se—A—elealLdﬁm%en—beweeﬁ:hents normaIIv defer to the speualdwledqe and
skill of their lawyer with respect to the means to be used to accomphsmtb]eunvesand ( Formatted: Font: Not ltalic, Font color: Auto
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Conversely, lawyers usuallyefer to the client regarding such questlons as the expense t0 B Formatted:  Font: Not Italic, Font color: Auto
incurred and concern for third perss who might be adversely affectdeaw—defining—the ( Formatted: Font: Not Italic, Font color: Auto
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of the matters about which a lawyer and client might disagree and because the actions in questuon
may implicate the interests of a tribunal or other persons, this Rule does not prescribe how such
disagreements are to be resolved. Other law, however, may be applicable and should be
consulted by the lawyer. The lawyer should also consult with the cliensessk a mutually
acceptable resolution of the disagreement. If such efforts are unavailing and the lawyer has a
fundamental disagreement with the client, the lawyer may withdraw from the representation.
See Rule 1.16(b)(4). Conversely, the client mesolve the disagreement by discharging the
lawyer. See Rule 1.16(a)(3).
—+-

[3] At the outset of representation, the client may authorize the lawyer to take specific
action on the clientds behalf wi t hengd in f urt h
circumstances and subject to Rule 1.4, a lawyer may rely on such an advance authorization. The
client may, however, revoke such authority at any time.

[4] In a case in which the client appears to be sufferiegtal-disabilitdiminished ( Formatted: Spaceniter: 0 pt
capacity the lawyer's duty to abide by the client's decisions is to be guided by reference to R Formatted: Font: Not talic, Font color: Auto
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[5] Legal representation should not be denied to people who are unable to afferd led Fomatted: SpaceAtter: 0 pt
services,or whose cause is controvergiat the subject of popular disapprovey the same ( Formatied:  Font: Not Italic, Font color: Auto
token, representing a client does not constitute approval ofeithets | i eviewsd s (Formatted: Font: Not Italic, Font color: Auto
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ageney-handlesWhen a lawyer has been retained by an insurer to represent an irfsured, [Formaned:

Font: Not Italic, Font color: Auto
example the representation may be limited to matterategl to the insurance coveragéeA [Formaned; Font: Not ltalic, Font color: Auto
limited representation may be appropriate because the client has limited objectives for the
representation. In_addition, fierms upon which representation is undertaken may exclude Fomatted: Font: Not Italic, Font color: Auto
specificmeans that might otherwibee us ed t o a c c@bjeqtiesorsieandSich  C [ Formatied: Font: Not Htalic, Font color: Auto
limitations may excludebjectives-er-meaiastions that the client thinks are too costlyhat the ( Formatted: Font: Not Italic, Font color: Auto

[Formatted: Font: Not Italic, Font color: Auto

o ) W

[7] Although this Rule affords the lawyer and client substantial latitude to limit the

representation, the limitationust be reasonable under the circumstances. |If, for example, a

clientdés objective is Ilimited to securing ge
order to handle a common and typically uncomplicated legal problem, the lawyer and client may
agee that the |l awyerés services wild/l be | i mi

limitation, however, would not be reasonable if the time allotted was not sufficient to yield
advice upon which the client could rely. Although an agreement foritedimepresentation

does not exempt a lawyer from the duty to provide competent representation, the limitation is a
factor to be considered when determining the legal knowledge, skill, thoroughness, and
preparation reasonably necessary for the represamtafiee Rule 1.1.

[8] Al | agreements concerning a | awyeroés re
the Rules of Professional Conduct and other law. See, e.g., Rules 1.1, 1.8, and 5.6. Where the
client is a fiduciary, the lawyer may be charged wsffecial obligations in dealing with a
beneficiary.
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Criminal, Fraudulent and Prohibited Transactions .« [Formatted: Font: Not Italic, Font color: Auto ]
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means by which a crime or fraud might be committed with impunity.
[10] When the client's course of action has already begun and is continuing, tH Formatted: Spaceaiter: 0 pt
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requwed to avowtwtheﬁﬂqas&stlnqthe pu%pesehent, for example b»draftlnq or dellverlnq ( Formatied: ~ Font: Not Italic, Font color: Auto
documents that thewyer knows are fraudulent or Byuggesting hovitthe wrongdoingnight be ( Formatted:  Font: Not Italic, Font color: Auto
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The lawyer must, therefore, withdrainom the representatiorherefore; of the client in the [ - - - -
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matter. See Rule 1.16(a). In some cases, withdrawal alone might be insuffieierRules 1.6 -
. - - . [ Formatted: Font: Not Italic, Font color: Auto
and 4.1.1t may bereguirednecessary for the lawyas give notice of the fact of withdrawal and -
to disaffirm any opinion, document, affirmation or the like. ( Formatied: _Font. Not alc, Font color: Auto
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[11] Where the client is a fiduciary, the lawyer may be charged with speciaI[Formaned:
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obligations in dealings with a beneficiar{See, e.q., Hawa Probate Rule 42.) ( Formatied:
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to a lawful enterprise. The last clause of paragraph (d) recognizes that determining the validity[ —
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interpretation of a statute or regulation may require a course of action involving disobedience ur
the statute or regulation or of the interpretation placed upon it by governmental authorities.

Hawai6i—Code Comparison
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—Paragraph—{b)y—has—noe—eounterpart in the Hawa

[13] If a lawyer comes to know or reasonably should know that a client expects
assistance not permitted by the Rules of Professional Conduct or other law or if the lawyer
intends to act contrary to the client's instructions, the lawyer must consult with the client
regarding the limitations on the lawyer's conduct. See Rule 1.4(a)(5).

« [ Formatted: Centered, SpaceAfter: 0 pt
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RULE, 1.3 DILIGENCE -

Formatted: Font color: Auto
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C|Ie|’1t.A Formatted: SpaceAfter: 0 pt

A lawyer shall act with reasonable diligence and promptness in representing* & ( romatied: Font: Bold, Font color: Auto
[Formatted: Font: Bold
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COMMENT--

Comment:

[1]-__A lawyer should pursue a mattem behalf of a client despite opposition, {Formatied: SpaceAiter: 0 pt

obstructionj or personal inconvenience to the lawyer,-arel/take whatever lawful and ethical  ( Formatted: Font: Not talic, Font color: Auto

measures are required to vindicate a client's cause or endeavor. A fasyemust alsoact ( Formatted: Font: Not Italic, Font color: Auto

21Ot Ao

with commitment and dedation to the interests of the client and with zeal in advocacy upon thE{ Formatted: Font Not Italic. Font color: AUt

client's behalf —aA, lawyer is not boundhowever,to press for every advantage that ( Formatted: _Font: Not lalc, Font color: Auto

might be realized for a clienx For example, dawyer hagnay have authority to exercjse (
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professional discretion in determining the means by which a matter should be piBsaeRlule
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preclude the treating of all persons involved in the legal process with courtesy and respect [Fofma“edi Font: Not ltalic, Font color: Auto

4E2], [Formaued: Font: Not ltalic, Font color: Auto
[2] A lawyer's work load must be controlled so that each matter can be handl€ Formatied: Font: Not Italic, Font color: Auto

adeguateW- [Formatted: Font: Not Italic, Font color: Auto

3 Perhaps no professiah shortcoming is more widely resented than {Formatied: SpaceAiter: 0 pt

procrastination. A client's interests often can be adversely affected by the passage of time or[pormaned; Font: Not Italic, Font color: Auto

) WU A U L )

change of conditions; in extreme instances, as when a lawyer overlooks a statute of limitations,
the client's Igal position may be destroyed. Even when the client's interests are not affected in
substance, however, unreasonable delay can cause a client needless anxiety and undermine

confidence in the lawyer's trustworthiness. | awyer 6 s duty promptaess, wi t h
however, does not preclude the lawyer from agreeing to a reasonable request for a postponement
that will not prejudice the | awyerdés client.
—Br

4 Unless the relationship is terminated as provided in Rule 1.16, a lawyer+shoul Fomatted: SpaceAfter: 0 pt

carry trough to conclusion all matters undertaken for a client. If a lawyer's employment i Formatted: Font: Not talic, Font color: Auto

limited to a specific matter, the relationship terminates when the matter has been resolved. If a
lawyer has served a client over a substantial period in a variety t#rspdhe client sometimes
may assume that the lawyer will continue to serve on a continuing basis unless the lawyer gives

notice of withdrawal. Doubt about whethelaavyer-clientlawayef relationship still exists should | Fomatted: Font: Not Italic, Font color: Auto

be clarified by the lawyer, prefdsly in writing, so that the client will not mistakenly suppose the ( Formatied: Font: Not talic, Font color: Auto

lawyer is looking after the client's affairs when the lawyer has ceased to do so. For example, if a

lawyer has handled a judicial or administrative proceeding that produced a result taltleese :
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pursuit—ofamgreed that the lawyer will handle the matter appeal, the lawyeshould Formatted: Font: Not ltalic, Font color: Auto
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responsibility for the matterSee Rule 1.4(a)(2). Whether the lawyer is obligated to prosecute
the appeal for the client depends on the scope of the representation the lawyer has agreed to
provide to the client. See Rule 1.2 [Formatted: Font: Not Italic, Font color: Auto ]

Hawai6i—Code Comparison

Rule-1:4.

[5] To prevent neglect of client matters in thet of a sole practitioner's death or
disability, the duty of diligence may require that each sole practitioner prepare a plan, in
conformity with applicable rules, that designates another competent lawyer to review client files,
notify each client of théawyer's death or disability, and determine whether there is a need for
immediate protective actiorSeeRSCH 2.20 (Trusteeship).

« [Formatted: Centered, SpaceAfter: 0 pt ]
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RULE 1.4: COMMUNICATION % [Formatted: Font color: Auto

_(a), [ Formatted: Font: Bold

(@) A Iawyer shaIL:_ [Formatted: Font: Bold, Font color: Auto

U

(1 promptly inform the client of any decision or circumstance with
respect to which the client's informed consent, as defined in Rule 1.0(e), is required

by these Rules;

(2) reasonably consult with the client _about the means by which the
client's objectives are to be accomplished;

)

(3)  keepathe client reasonably infamed about the status ofathe matter ( Formatted:  Font: Bold, Font color: Auto

aﬂd’i [Formatted: Font: Bold, Font color: Auto

. . . [ Formatted: Font: Bold, Font color: Auto

___ (4 promptly comply with reasonable requests for information-A-awyer (Formatted: Font: Bold, Font color: Auto
whe-receivesand

(5) consult with the client about any relevant limitation on the lawyer's
conduct when the lawyer knows that the clienexpects assistance not permitted by
the Rules of Professional Conduct or other law; and

(6) promptly inform the client of, a written offer of settlement in a civik {Formatted: Indent: Left: 0", Hanging: 0.5",

controversy or a proffered plea bargain in a criminal caseshal-promptly-inform-the SpaceAfter: 0 pt, Tab stops: 0.5, Left
client-of-its—substance-unless-priordiscussions-with-the—client-haveleft-it-clear-that tH_Formatted: _ Font: Bold, Font color: Auto

proposalwill-be-unacceptaibich the lawyer receives [Formaned; Font: Bold, Font color: Auto

(b)-___A lawyer shall explain a matter to the extent reasonably necessary to permit Formatted: SpaceAfter: 0 pt

the client to make irformed decisions regarding the representatiop. Formatted:  Font color: Auto

COMMENT-

- [ Formatted: Font: Bold, Font color: Auto
[Formatted: Font: Bold

U U

S

(c) A lawyer shall:

(1) promptly inform new and existing clients, in writing, if the lawyer
does not _have malpractice insurance in_the amounts of at least $100,000 per
occurrence and $00,000 in the aggregate;

(2) promptly inform the client i n Wr i
malpractice insurance is terminated; and

(3) promptly maintain a record of these disclosures for six years from the
conclusion of the clientds representation.
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(d) The requirements in (c) do not apply toa member of the judiciary, a
government lawyer, or an inhouse counsel when acting in that capacity
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Comment:

[1] Reasonable communication between the lawyer and the client is necessary for the
client effectvely to participate in the representation.

Communicating with Client

[2] If these Rules require that a particular decision about the representation be made
by the client, paragraph (a)(1) requires that the lawyer proringlym and secure the client(s
consent prior to taking action unless prior discussions with the client have resolved what action
the client wants the lawyer to take. See Rule 1.2(a).

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client about
the means to besed to accomplish the client's objectives. In some situatitapeending on both
the importance of the action under consideration and the feasibility of consulting with the client
this duty will require consultation prior to taking action. In other citstances, such as during a
trial when an immediate decision must be made, the exigency of the situation may require the
lawyer to act without prior consultation. In such cases the lawyer must nonetheless act
reasonably to inform the client of actions thewyer has taken on the client's behalf.
Additionally, paragraph (a)(3) requires that the lawyer keep the client reasonably informed about
the status of the matter, such as significant developments affecting the timing or the substance of

the representation

[4] A lawyer's regular communication with clients will minimize the occasions on
which a client will need to request information concerning the representation. When a client
makes a reasonable request for information, however, paragraph (a)(4) reuoingst
compliance with the request, or if a prompt response is not feasible, that the lawyer, or a member
of the lawyer's staff, acknowledge receipt of the request and advise the client when a response
may be expected. Client telephone calls should ity returned or acknowledged. Rules of
courtor courtorders governing litigation may provide that information supplied to a lawyer may
not be disclosed to the client.

Explaining Matters

[5] The client should have sufficient information to partit#pantelligently in [Formatted: Font: Not Italic, Font color: Auto ]
decisions concerning the objectives of the representation and the means by thehich
ebjectivethey are to be pursued, to the extent the client is willing and able to dBeso. (Fomatied: Font: Not italic, Font color: Auto |
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the-matter

—2}, Adequacy of communication depends in part on the kind of advice or assigtanise ( Formatted:
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involved, For examplejp-negotiatons-wheravhenthere is time to explain a proposaade in a [Formatted:
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significant expense or tijure or coerce others.On the other hand, a lawyer ordinarily [Formaned:
cannowill not be expected to describe trial or negotiation strategy taildeThe guiding :
principle is that the lawyer should fulfill reasonable client expectations for information consistef. Formated:

with the duty to act in theshentsc | i ebest dnterests, and thelientc | i eowerab s ( Formatted:

Font: Not Italic, Font color: Auto

requirements as to the character of repngation. In certain circumstances, such as when a [Formaﬁedi

Font: Not Italic, Font color: Auto

lawyer asks a client to consent to a representation affected by a conflict of interest, the cli{ Formateed:
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must give informed consent, as defined in Rule 1.0(e). ( Formatted:

Font: Not Italic, Font color: Auto
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[
6 Ordinarily, the information to bprovided is that appropriate for a client who4s a ( Formatted:
[

comprehending and responsible adult. However, fully informing the client according to. thi-_ — ~=

Font: Not Italic, Font color: Auto

standard may be impracticable, for example, where the client is a child or suffers:éneial Fomatied.
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disabilitydiminished capacitySee Rule 1.14. When the client is an organization or group, it is%
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often impossible or inappropriate to inform every one of its members about its legal affair

ordinarily, the lawyer should address communications to the appropriate offifiaise [ Formatteq:
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organization. See Rule 1.13. Where many routine matters are involved, a system of limited or

occasional reporting may be arranged with the cliBrtctical-exigency-—may—also—regquire a
: 4 . - on.
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" « { Formatted:
Withholding Information - “
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Justified, Indent: Left: 0", Right:
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[7] In some circumstances, a lawyer may be justified in delaying transmission o(Formatted:
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information when the client would be likely to react imprudently to an immEdiatE{Formatted:
communication. A lawyer might withhold a psychiatric diagnoéia dient when the examining After: 0 pt

Indent: Left: 0", Right: 0", Space

psychiatrist indicates that disclosure would harm the client. A lawyer may not withholc[FOfmaﬁedi
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information to serve the lawyer's own interest or convenience or the interests or convenience of

another persorRules or court orders gewning litigation may provide that information supplied | Formatted:
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to a lawyer may not be disclosed to the client. Ruleegl4directs compliance with such ( Formatted:
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—{Amended effective November 18, 1994.)

Rule
Disclosure of Lack of Malpractice Insurance

[8] Lawyers are not required to maintain fessional liability insurance. This Rule
requires prompt notification to the client as
protection (Client Security Funds) are designed to reimburse clients only in the event of their
| awyer 6sty. dSeesRulerlds Comment [6]. The absence of professional liability
insurance is a material fact that may bear wup

b [ Formatted:

Centered, SpaceAfter: 0 pt
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RULE 1.5;‘ FEES:A /{ Formatted

SpaceAfter: 0 pt

(a) A lawyer shall not make an agreement for, charge.or collect arr ( Formatted:
unreasonablefee shall-be-reasenablir. an unreasonable amount for expensesThe factors Formatted
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to be considered in determining the reasonableness of a fee include the followjing:

(1)___the time and labor required, the novelty and difficulty of the questions
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involved, and the skill requisite to perform the legal service properly; Formatted:
(2)__the likelihood, if apparent to the client, that the acceptance of the particular { Formatted
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employment will preclude other employment by the lawyer;

Font: Bold, Font color: Auto
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(3)___thefee customarily charged in the locality for similar legal services;
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Indent: Left: 0.5", SpaceAfter: 0
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(4)___the amount involved and the results obtained;
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(5)___the time limitations imposed by the client or by the circumstances;
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(6)___the nature and length of the profesional relationship with the client;
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(7)___the experience, reputation, and ability of the lawyer or lawyers performin
the services;and \
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(8)__whether the fee is fixed or contingentand-in-contingeney-feeeases-the.risk
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(b) The scopeof ne-recoverthe representationand the conscionability-of the-fee-in
Helibedhopotroesopeiotbo cliong
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iedbatsis or rate of the feeand-
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expenses for which the client will be responsihlshall be communicated to the client, —{ Formatted

LD

preferably in writing, before or within a reasonable time after commencing he
representation_except when the lawyer will charge a reqularly represented client on the
same basis or rate. Any changes in the basis of the rates of the fee or expenses shall alsp be
communicated to the client

T e

(c)___A fee may be contingent orthe outcome of the matter for which the service is [Formaned;

SpaceAfter: 0 pt

rendered except in a matter in which a contingent fee is prohibited by paragraph (d) or Formatted

other law. A contingent fee agreement shall be in writingigned by the clientand shall state
the method by which the fee is to be determined, including the percentage or percentage
that shall accrue to the lawyer in the event of settlement, triglor appeal; litigation and
other expenses to be deducted from the recoveryand whether such expenses are to
deductedbefore or after the contingent fee is calculatedlhe agreement must clearly notify
the client of any expenses for which the client will be liable whether or not the client is the
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prevailing party. , Upon conclusion of a contingent fee matter, the lawyer sl provide the Formatted:
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client with a written statement stating the outcome of the matter and, if there is a recovery,
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When the lawyer has regularly represented a cligatlawyerand-the-clietiiey
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[3]__ Contingent fees, like any other fees, are subject to the reasonableness standar(% Formatted:
paragraph (a) of this Rule. In determining whethavarticular contingent fee is reasonable, or Formated:
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whether it is reasonable to charge any form of contingent fee, a lawyer must consider the factors
that are relevant under the circumstances. Applicable law may impose limitations on contingent
fees, such as eeiling on the percentage allowable, or may require a lawyer to offer clients an
alternative basis for the fee. Applicable law also may apply to situations other than a contingent
fee, for example, government regulations regarding fees in certain taksmatte
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1.8(i). However, a fee paid in property instead of money may be subjepetial-serutinthe
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An agreement manot be made whose terms might induce the lawyer |mproperly:£

example, a lawyer should not enter into an agreement whereby services are to be provided
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up to a stated amount when it is foreseeable that more extensive services probably will be
required, unless the situation is adequately explained to the client. Otherwise, the client might
have to bargain for further assistance in the midst of a proceedirensaction. However, it is
proper to define the extent of services in light of the client's ability to pay. A lawyer should not
exploit a fee arrangement based primarily on hourly charges by using wasteful proéaithares.
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Prohibited Contingent Fees

[6] Paragraph (d) prohibits a lawyer from charging a contingent feedomestic
relations matter when payment is contingent upon the securing of a divorce or upon the amount
of alimony or support or property settlement to be obtained. This provision does not preclude a
contract for a contingent fee for legal representaitiononnection with the recovery of pest
judgment balances due under support, alimony, or other financial orders because such contracts
do not implicate the same policy concerns.
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the proportion of services they render or if each lawyer assumes responsiilitief

representation as a whole. In additithe clientef-themust agree to the arrangement, including [Formaned: Font: Not ltalic, Font color: Auto
the share that each lawyer is to receiamd the agreement must be confirmed in writing. { Formatied: Font: Not ltalic, Font color: Auto
Contingent fee agreements must be in a writing signed belitre and must otherwise comply

with paragraph (c) of this Ruldoint responsibility for the representation entditsobligations ( Formatied: ~ Font: Not Italic, Font color: Auto
stated-inRule 51 forpurpeses-offihancial and ethical responsibility for the representation as

if the lawyers weressociated in a partnership. A lawyer should only refeatierirveivedo a ( Formatted: Font: Not ltalic, Font color: Auto
lawyer whom the referring lawyer reasonably believes is competent to handle the matter. See

Rule 1.1 [Formatted: Font: Not Italic, Font color: Auto
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[8] Paragraph (e) does not prohibit or requlate division of fees tocke/e€ in the
future for work done when lawyers were previously associated in a law firm.
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[9] If a procedure has been established for resolution of fee disputes, such as Formatted:
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and a lawyer representing another party concerned with the fee should comply with the
prescribed preedure.

A .

Hawai—6i+—Code omparison
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RULE, 1.6, CONFIDENTIALITY OF INFORMATION -

A
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Font color: Auto
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(a)__A lawyer shall not reveal information relating to the representation of a

Formatted:
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client unless the client consents—after—consultation,—except—for—diselosures—thalivese

Formatted:

Font color: Auto

informed consent, the disclosure jsimpliedly authorized in order to carry out the
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Font: Bold, Font color: Auto
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(b)-ane{e). A lawyer may reveal information relating to the representation of a
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client to the extent the lawyer reasonably believes necessary:

—by
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(
(
(
(
representation,and-excer as stated inparagraphparagraph (b) or (c). %
(
(
(
(

(1) to_prevent the client from committing a criminal or fraudulent act that the

Formatted:

Font: Bold, Font color: Auto

O U U L L )

lawyer reasonably believes is likely to result in death or substantial bodily harm, or
in substantial injury to the financial interests or property of another;

(2) t o rectify t he conseguences o f a c¢clien
believes to have ben criminal or fraudulent and in the furtherance of which the
| awyerbés services had been used;

(3 to secure |l egal advice about the | awyer

(4) to establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to a criminal charge or civil
claim against the lawyer based upon conduct in which the client was involved, or to
respond to allegations in any proceeding concerning the lawyer's representation of
the client;

——

(5) to prevent a public official or public agency from committing a criminal or
illegal act that a government lawyer reasonably believes is likely to result in harm to

the public good;

6) to rectify the consequenckbi ®f ame npcuybdlsi
which the government lawyer reasonably believes to have been criminal or illegal
and harmful to the public good; or

(7) to comply with other law or a court order.

() A lawyer shall reveal information which clearly establishes a crinmal or< ( Formatted:
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the act has resulted in substantial injury to the financial inteests or property of another,.
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as to embarrassing or legally damaging subject madites. lawyer needs this information to -
. - . . - . [Formatted: Font: Not Italic, Font color: Auto
represent the client effectively and, if necessary, to advise the client to refrain from wrongfrl( -
conduct. Almost without exception, clients come to lawyers in order to determine their rights ar,Fomatted: _Font: Not ltaiic, Font color: Auto
what is, in the complex of laws and regulations, deemed fedz¢ and correctBased upon ( Formatted: _Font: Not talic, Font color: Auto
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experience, lawyers know that almost all clients follow the advice given, and the law is upheld. Formatted:
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3 The principle oflawyerclient confidentiality is given effecta—tweby related (
bodies of law, the atterreyawyer-client privilegewhich-ineludegthe work product doctrinen ( Formatied: SpaceAfter: 0 pt
the—law—of-evidengeand the rule of confidentiality established in professional ethics. The[ Formatted: Font: Not ltalic, Font color: Auto
attorneyawyer-client privilege appliesand workproduct doctrine _applyn judicial and other [
proceedings in which a lawyer may be called as a witness or otherwise required to prod
evidence concerning a client. The rule lafvyerclientlawye[ confidentiality applies in
situations other than those where evidence is sought from the lawyer throyglistomof law.'
The confidentiality rule for example,applies notmerehonly to matters communicated in
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confidence by the client but also to all information relating to the representation, whatever
source. A lawyer may not disclose such informationeex as authorized or required by the
Rules of Professmnal Conduct or other law. See also Scope

Formatted: Font: Not Italic, Font color: Auto
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[4] Paragraph (a) prohibits a lawyer from revealing information relating to the
representation of a client. This prohibition also applies to disclosures by a lawyer that do not in
themselves neeal protected information but could reasonably lead to the discovery of such
information by a third person. A lawyer's use of a hypothetical to discuss issues relating to the
representation is permissible so long as there is no reasonable likelihoti thstener will be
able to ascertain the identity of the client or the situation involved.
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Authorized Disclosure -
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[5] Except to the extent that the client's instructions or special circumstances lim Formatted Indent: Left: 0", SpaceAfter: 0
that authority, alawyer is impliedly athorized to make disclosures about a client when

appropriate in carrying out the representatimreept-to-the-extent that the-eclient's-instruetions or [FO""H“‘*" Font: Not italic, Font color: Auto
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special-cireumstances-timit-that-authoritin litigatiensome situationsfor example, a lawyer Formatted: Font: Not Italic, Font color: Auto
may disclose—information—by—admittibe impliedly authorized to adma fact that cannot

properly be disputedor in—hegetiation—by—makitg make a disclosure that facilitates a
satisfactory conclusien

—8} to a matterLawyers in a firmmay, in the coursef the firm's practice, disclose to each
other information relating to a client of the firm, unless the client has instructed that particul
information be confined to specified lawyers.
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Disclosure Adverse to Client [Formatted: Font: Not Italic, Font color: Auto
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6 The confidentiaty reRule is subject to limited exceptiondn becoming privy ( Formatted:  SpaceAfter: 0 pt
to information about a client, a lawyer may realize that the client has used or intends to USe ( Formatied: Font: Not Italic, Font color: Auto
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not to use false evidenceThis duty is essentigl a specialirstaneinstancesof the duty -
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prescribed in Rule 1.2(d) to avoid assisting a client in criminal or fraudulent conduct.
[J Q] [Formatted: Font: Not Italic, Font color: Auto
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that characterNevertheless, to extend the protection of Rule 1.6 to informatioegsess by the ' ( Formatied: Font: Not Italic, Font color: Auto
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in violation of the policy expressed in Rule 1.2(d). [Formaned: SpaceAfter: 0 pt
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8 Where the_lawyer—si awy enfortmatlon clearly_ establishes a crlmlnal<\or [ Formatied: _Font: Not fals, Font color: Auto
fraudulent act by the client, the mandatory disclosure requirement of Rulbg) Inégy be! (Formatied: Font Not als, Fontcolor: A
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criminal or fraudulent act, but supports a reasonable belief by the lalafer tcriminal or ( Formatted: _Font: Not taic, Font color: Auto
fraudulent act has occurred, the discretionary disclosure provisions of Rudg)@®)6(may be ( Formatted: _Font: Not Italic, Font color: Auto
applicable, The requirement that tHewserdawyersservices must have been used by the client ( Formatted: _Font: Not Italic, Font color: Auto
in the furtherance of the criminal or frauduleact means that the services must have been & Fomatted: Font: Not italic, Font color: Auto
substantial element in enabling the client to accomplish the criminal or fraudulent entéigrise. [Formatted: SpaceAfter: 0 pt
ent-of-the-disclosure-will-hecessarily-vary-according-to-the—i '" aRCeS—hE "reCtif[Formaued: Font: Not Italic, Font color: Auto
istakenfomformer DR7AO2(BKL). The term firectifyo as us € Formatted:  Font: Not ltalic, Font color: Auto
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which clearly establishes [ par algrifraugulent andin] ( -
- ~ Formatted: Font: Not Italic, Font color: Auto
the furtherance of which the | awyerés ser'£ - : p .
(b)(2)] or the lawyer shall [paragraph (c)] promptly call upon the client to make right what js.-2mated: Font: Not allc, Font color: Auto
wrong, and if the client refuses or is ureats do so, the lawyer may reveal [subparagraph (b)(2)] |Fomatted: Font: Not ltalic, Font color: Auto
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discbosure provisions of Rule 1.6(b)(6), the ter
reasonably believes that a public officialos
illegal and harmful to the public, the lawyer may promptly callrutite public official or the

public agency to make right what is wrong, and if the official or agency refuses or is unable to do
S0, t he government | awyer ma y reveal to the
agencydbés act wlegatand hiarmfultorthie public @obd, to the ektént reasonably
necessary to remedy the consequences of such acts. See also Commiifit§]14]

9 The lawyer may learn that a client intends prospective conduct that is criminal ¢ Formatied: Font: Not Italic, Font color: Auto
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fraudulent and likely to result in death, substantial bodily harm, or substantial injury to th{ Formatted: SpaceAfter: 0 pt
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financial interests or property of anotherAs stated in Rule 1.6)(1), the lawyer has (Fomatted: Font: Not italic, Font color: Auto

professional discretion to reveal information in order to prevent sudegoancesThe lawyer [Formaned; Font: Not Italic, Font color: Auto

may make a disclosure in order to prevent such consequences which the lawyer reason{ Formatted: Font: Not ltalic, Font color: Auto

believes are intended by a cliedt.is very difficult for a lawyer téknow-, when such a heinous ( Formatted: Font: Not ftalic, Font color: Auto

purpose will actually be carried out, for ttieent may have a change of mind. [ Formatied: _Font: Not ltalic, Font color: Auto
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[Formatted: Font: Not Italic, Font color: Auto
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[10] A lawyer's confidentiality obligations do not preclude a lawyer from securing
confidential legal advice about the lawyer's personal respbtystbi comply with these Rules.
In_ most situations, disclosing information to secure such advice will be impliedly authorized for
the lawyer to carry out the representation. Even when the disclosure is not impliedly authorized,
paragraph (b)(3) permits slu disclosure because of the importance of a lawyer's compliance
with the Rules of Professional Conduct.

[11] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a
client's conduct or other misconduct of the lawyer inmgwrepresentation of the client, the
lawyer may respond to the extent the lawyer reasonably believes necessary to establish a
defense. The same is true with respect to a claim involving the conduct or representation of a
former client. Such a charge carise in a civil, criminal, disciplinary, or other proceeding and
can be based on a wrong allegedly committed by the lawyer against the client or on a wrong
alleged by a third person, for example, a person claiming to have been defrauded by the lawyer

and dient acting togetherThe lawyer's right to respond arises when an assertion of Sucl Fomatted: Font: Not italic, Font color: Auto

complicity has been madeParagraph (b)(4) does not require the lawyer to await the
commencement of an action or proceeding that charges such complicity, so thatrike oefe

be established by responding directly to a third party who has made such an assertion. The right
to defend also applies, of course, where a proceeding has been commenced.

[12] A lawyer entitled to a fee is permitted by paragraph (b)(4) to phloeesérvices
rendered in _an action to collect it. This aspect of the Rule expresses the principle that the
beneficiary of a fiduciary relationship may not exploit it to the detriment of the fiduciary.

[13] Other law may require that a lawyer disclose rimfation about a client. Whether
such a law supersedes Rule 1.6 is a guestion of law beyond the scope of these Rules. When
disclosure of information relating to the representation appears to be required by other law, the
lawyer must discuss the matter wikte client to the extent required by Rule 1.4. If, however, the
other law supersedes this Rule and requires disclosure, paragraph (b)(7) permits the lawyer to
make such disclosures as are necessary to comply with the law.

[14] A lawyer may be ordered teveal information relating to the representation of a
client by a court or by another tribunal or governmental entity claiming authority pursuant to
other law to compel the disclosure. Absent informed consent of the client to do otherwise, the
lawyer shold assert on behalf of the client all nonfrivolous claims that the order is not
authorized by other law or that the information sought is protected against disclosure by the
lawyerclient privilege. The lawyeclient privilege is differently defined in viaus

jurisdictions. Jf a lawyer is called as a witness to give testimony concerning a client, abser{ Fomatted: Font: Not italic, Font color: Auto
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waiver by the client, Rule 1.6(a) requires the lawyer to invoke the privilege when it is applicable.
Under Rule 1.6(b)(7), the lawyer must comply wlile final orders of a court or other tribunal of
competent jurisdiction requiring the lawyer to give information about the client.

[15] Paragraph (b) permits, and paragraph (c) requires, disclosure only to the extent the
lawyer reasonably believes the a@sure is necessary to accomplish one of the purposes
specified. Where practicable, the lawyer should first seek to persuade the client to take suitable
action to obviate the need for disclosure. In any case, a disclosure adverse to the client's interest
should be no greater than the lawyer reasonably believes necessary to accomplish the purpose. If
the disclosure will be made in connection with a judicial proceeding, the disclosure should be
made in a manner that limits access to the information toithen& or other persons having a
need to know it and appropriate protective orders or other arrangements should be sought by the
lawyer to the fullest extent practicable.

[16] Paragraph (b) permits but does not require the disclosure of informatigngrelat { Formatted:

SpaceAfter: 0 pt

to a client's representation to accomplish the purposes specified in paragraphs (b)(1) through

(b)(7). In exercising the discretion conferred by this Rules, the lawyer may cosisittefactors ( Formatted:

Font: Not Italic, Font color: Auto

as the nature of the lawyer's relationship with the cheat with those who might be injured by

the client, the lawyer's own involvement in the transagtioil factors that may extenuate the ( Formatted:

Font: Not Italic, Font color: Auto

conduct in questionWhere—practical—thetawyer-should-seek-to—persuade-the—clientto take

Font: Not Italic, Font color: Auto

suitable-action—H-such-deh-is-taken;the-need-for-disclosure-abaetawyer's decision not to ( Formatted:
h

close apermitted b does not [Formatted:

Font: Not Italic, Font color: Auto
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Font: Not Italic, Font color: Auto

violate thisrete-Rule. Disclosure may be required, however, by other Rules. SomerBgles Formatted:
disclosure only if such disclosure would be permitted by paragraph (b). See Rules 1.2(d), 4.150),

8.1 and 8.3. Rule 3.3 Rules 1.13 and 3.8n the other hand, requires disclosure in some
circumstances regardless of whether such disclosure isitigetnby this Rule. See Rule

1.13(c)(2) andB.3(c).
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a course of criminal or fraudulent conduct, the lawyer must withdraw, as statBdle
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1.16(a)(1).
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[17] If thelawyerd a w y senvides will be used by the client in materially furtheﬂng {Formatted
W\
{

nor R[ Formatted:

Indent: Left: 0", SpaceAfter: 0 }
Font: Not Italic, Font color: Auto ]
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Wyer may
defense. The same
g [Formatted: Font: Not Italic, Font color: Auto ]

ertion and
¥ ater than
di hould be

Acting Competently to Preseve Confidentiality

[18] A lawyer must act competently to safeguard information relating to the
representation of a client against inadvertent or unauthorized disclosure by the lawyer or other
persons who are participating in the representation of thietdr who are subject to the lawyer's
supervision. See Rules 1.1, 5.1 and 5.3.

[19] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent tkaiamform
from coming into the hands of unintended recipients. This duty, however, does not require that
the lawyer use special security measures if the method of communication affords a reasonable
expectation of privacy. Special circumstances, however, mayamiaspecial precautions.
Factors to be considered in determining the reasonableness of the lawyer's expectation of
confidentiality include the sensitivity of the information and the extent to which the privacy of
the communication is protected by lawkr a confidentiality agreement. A client may require
the lawyer to implement special security measures not required by this Rule or may give
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informed consent to the use of a means of communication that would otherwise be prohibited by
this Rule.

by tl{ Formatted: Font: Not ltalic, Font color: Auto ]
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Former Client- ~
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[20] The duty of confidentiality continues after t i \[Formatted: Indent: Left: 0", SpaceAfter: 0 }
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g [ ps—to iy he lawyer
. . . i been i required

Rule 1.7
Organization as Client

[21] Where the client is an organization, the disclosures in this Rule work in
conjunction with Rule 1.13.

O [ Formatted: Centered, SpaceAfter: 0 pt
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RULE 1.7: , CONFLICT OF INTEREST: GENERALRULE-CURRENT CLIENTS ( Formatted:  Font color: Auto ]
—&A
(a)  Except as provided in paragraph (b) a lawyer shall not represent a client if  Formatted: _Font: Bold, Font color: Auto ]

the representationef-thainvolves a concurrent conflict of interest. A concurrent conflict of
interest exists if:

(1 the representation of oneclient will be directly adverse to another clieng {Formatted: Indent: Left: 0.5", SpaceAfter: 0}
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(b) Notwithstanding, the existence of a concurrent conflict of interest under
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paragraph (a), a lawyer may represent a client if:
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(1) the lawyer reasonably believeshehat the lawyer will be able to provide
competent and _diligent representation will—not-be—adversetg _each affecteot—and
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client;
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(2)the-clientconsents-afterconsultation—When the representation eof—multiple
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clients—in—a-single—matteis undertaken,—theconsultation—shall-include—explanatiomatf
prohibited by law;
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(3)  the implications—ofthe—commerepresentation anddoes not involve the
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advantages-and-risks-invelviavyer in the same litigation or other proceeding before
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(4) each affected client gives informed consent, confirmed in writing
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Comment:

General Principles

[1] Loyalty and independenjudgment are essential elements in the lawyer's
relationship t o a client. Concurrent conf I i
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responsibilities to another client, a for mer
interests. For the specifRule regarding certain concurrent conflicts of interest, see Rule 1.8.

For former client conflicts of interest, see Rule 1.9. For conflicts of interest involving
prospective clients, see Rule 1.18. For def
writing,o see Rule 1.0(e) and (b)

[2] Resolution of a conflict of interest problem under this Rule requires the lawyer to:
1) clearly identify the client or clients; 2) determine whether a conflict of interest exists; 3)
decide whether the represemat may be undertaken despite the existence of a conflict, i.e.,
whether the conflict is consentable; andf4p, consult with the clients affected under paragraph
(a) and obtain their informed consent, confirmed in writing. The clients affected umdgramdn
(a) include both of the clients referred to in paragraph (a)(1) and the one or more clients whose
representation might be materially limited under paragraph (a)(2).

[3] A conflict of interest may exist before representation is undertaken, irh whic ( Formatied:
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event the representatiaiouid-be-declined—Fhst be declined, unless the lawyer obtains the
informed consent of each client under the conditions of paragraph (b). To determine whether a

conflict of interest exists, @mwyer should adopt reasonablegedures, appropriate for the size | Formatied:
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and type of firm and practice, to determine in both litigation andlitigation matters the
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22{e}. As to whether alawyerclientiawyef relationship exists or, having once been
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established, is continuing, see Comment to Rule 1.3 and Scope.
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[4] If, a general-propesitionloyaltytocanflict arises after representation has been
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undertaken, the lawyer ordinarily must mdtaw from the representation, unless the lawyer has
obtained the informed consent of the client under the conditions of paragraph (b). See Rule 1.16.
Where more than one client is involved, whether the lawyer may continue to represent any of the
clients & determined both by the lawyer's ability to comply with duties owed to the former client
and by the lawyer's ability to represent adequately the remaining client or clients, given the
lawyer's duties to the former client. See Rule 1.9. See also Comiieaitsl [[29].

[5] Unforeseeable developments, such as changes in corporate and other
organizational affiliations or the addition or realignment of parties in litigation, might create
conflicts in the midst of a representation, as when a company sued lwyer on behalf of
one client is bought by another client represented by the lawyer in _an unrelated matter.
Depending on the circumstances, the lawyer may have the option to withdraw from one of the
representations in order to avoid the conflict. Theyer must seek court approval where
necessary and take steps to minimize harm to the clients. See Rule 1.16. The lawyer must
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continue to protect the confidences of the client from whose representation the lawyer has
withdrawn. See Rule 1.9(c).

Identifying Conflicts of Interest: Directly Adverse

[6] Loyalty to a currentlient prohibits undertaking representation directly adverse to | Formatted:
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O U
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that client without that client'®formed consent-Paragraph—(a)-expresses—that-generalrule [Formaned; Font: Not Italic, Font color: Auto
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and the resulting damage to the lawgbkent relationship is likely to impair the lawyer's ability - - — -
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to represent the client effectively. In addition, the client on whose behalf the adver
representation is undertaken reasonably may fear that the lawlyeussue that client's case [ Formattea: _Font: Not taic, Font color: Auto
less effectively out of deference to the other client, i.e., that the representation may be materis,Formatied: _Font: Not lalic, Font color: Auto
limited by the lawyer's interest in retaining the current client. Similarly, a directly adverse{ Formatted: Font: Not ltalic, Font color: Auto
conflict may arise when aWyer is required to croexamine a client who appears as a witness
in a lawsuit involving another client, as when the testimony will be damaging to the client who is
represented in the lawsuy®n the other hand, simultaneous representation in unrefetiéers of [Formaned: Font: Not ltalic, Font color: Auto
clients whose interests are onfjererathyeconomically adverse, such agepresentation of [Formaned; Font: Not ltalic, Font color: Auto
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[7] Directly adverse conflicts can also arise in transactionaknsaffor example, if a
lawyer is asked to represent the seller of a business in negotiations with a buyer represented by
the lawyer, not in the same transaction but in another, unrelated matter, the lawyer could not
undertake the representation withoutitifermed consent of each client.

Identifying Conflicts of Interest: Material Limitation

[8] Even where there is no direct adverseness, a conflict of interest exists if there i Fomatted:
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to form a joint venture is likely tbe materially limited in the lawyer's ability to recommend or
advocate all possible positions that each might take because of the lawyer's duty of loyalty to the
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considering alternatlves or foreclose courses of action that reasonably should be pursued on
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Consultation-and-Consent
B

Lawyer's Responsibilities to Former Clients and Other Third Persons

[9] In addition to conflicts with other currenlients, a lawyer's duties of loyalty and
independence may be materially limited by responsibilities to former clients under Rule 1.9 or by
the lawyer's responsibilities to other persons, such as fiduciary duties arising from a lawyer's
service as a trusteexecutor, or corporate director.

Personal Interest Conflicts

[10] The lawyer's own interests should not be permitted to have an adverse effect on
representation of a client. For example, if the probity of a lawyer's own conduct in a transaction
is_in serious question, it may be difficult or impossible for the lawyer to give a client detached
advice. Similarly, when a lawyer has discussions concerning possible employment with an
opponent of the lawyer's client, or with a law firm representing the opposigch discussions
could materially limit the lawyer's representation of the client. In addition, a lawyer may not
allow related business interests to affect representation, for example, by referring clients to an
enterprise in which the lawyer has ardisclosed financial interest. See Rule 1.8 for specific
Rules pertaining to a number of personal interest conflicts, including business transactions with
clients. See also Rule 1.10 (personal interest conflicts under Rule 1.7 ordinarily are not imputed
to other lawyers in a law firm).

[11] When lawyers representing different clients in the same matter or in substantially
related matters are closely related by blood or marriage, there is a significant risk that client
confidences will be revealed and thihé lawyer's family relationship will interfere with both
loyalty and independent professional judgment. As a result, each client is entitled to know of the
existence and implications of the relationship between the lawyers before the lawyer agrees to
undetake the representation. Thus, a lawyer related to another lawyer, e.q., as parent, child,
sibling or spouse, ordinarily may not represent a client in a matter where that lawyer is
representing another party, unless each client gives informed consendisgo@lification
arising from a close family relationship is personal and ordinarily is not imputed to members of
firms with whom the lawyers are associated. See Rule 1.10.

[12] A clientlawyer is prohibited from engaging in sexual relationships withieatc ( Formatted: Font: Not ltalic, Font color: Auto |
unless the sexual relationship predates the formation of the laliget relationship. See Rule

1.8()).

Interest of Person Paying for a Lawyer's Service

[13] A lawyer may be paid from a source other than the client, includinecheru, if
the client is informed of that fact and consents and the arrangement does not compromise the
lawyer's duty of loyalty or independent judgment to the client. See Rule 1.8(f). If acceptance of
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the payment from any other source presents a significant riskhéh&wyer's representation of

the client will be materially limited by the lawyer's own interest in accommodating the person
paying the lawyer's fee or by the lawyer's responsibilities to a payer who is alstientahen

the lawyer must comply with éh requirements of paragraph (b) before accepting the
representation, including determining whether the conflict is consentable and, if so, that the
client has adequate information about the material risks of the representation.

Prohibited Representations

[14] Ordinarily, clientsmay consent to representation notwithstanding a conflict.  Formatied: Font: Not Italic, Font color: Auto

However as |nd|cated in paragra@%l)—mth—#espmet—te—peptesentatlen—d#eeﬂy—advetse to a

fa t

when some confllcts are nonconsentable meaning that the Iawver |nvolved cannot properly ask
for such agreement or provide representation on the basis of the client's consent. When the
lawyer is representing more than one client,ghestion of consentability must be resolved as to
each client.

emtey

[15] Consentability is typically determined by considering whether the interests of the
clients will be adequately protected if the clients are permitted to give their informed consent to
representation burdened by a conflict of interest. Under paragraph (b)(1), representation is
prohibited if in the circumstances the lawyer cannot reasonably conclude that the lawyer will be
able to provide competent and diligent representation. See Ruleoinpdtence) and Rule 1.3

(diligence). Whera disinterested lawyer would conclude that the client should not agree to th Formatied: Font: Not talic, Font color: Auto

representation under the circumstances, the lawyer involved cannot properly ask for such

agreement or provide representation on trssbaf theclient'sc | i gandeldtiéhen [Formaned: Font: Not Italic, Font color: Auto

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the
representation is prohibited by applicable law. For example, in some states substantive law

provides that the same lawyer may ngtresenimore than onelefendant in a capital case, even | Fomatted: Font: Not ltalic, Font color: Auto

with the consent of the clients, and under federal criminal statutes certain representations by a

former government lawyer are prohibited, despite the informed consent of the flienets  Formatted: Font: Not ltalic, Font color: Auto
involved-the—question—of In addition, decisional law in some states limits the ability of a

governmental client, such as a municipality, to consentdonélict must-be—reselved-as-af ( Formatted: Font: Not ltalic, Font color: Auto
interest.

[17] Paragraph (b)(3) describes conflicts that are noncaaislentecause of the

institutional interest in vigorous development @dich elient—Moreover—there—maglient's [Formaned: Font: Not ltalic, Font color: Auto

position when the clients are aligned directly against each other in the same litigation or other
proceeding before a tribunal. Whether clieats aligned directly against each other within the
meaning of this paragraph requires examination of the context of the proceeding. Although this
paragraph does not preclude a lawyer's multiple representation of adverse parties to a mediation
(because medtion is not a proceeding before a "tribunal® under Rule 1.0(n)), such
representation may be precluded by paragraph (b)(1).
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Informed Consent

[18] Informed consent requires that each affected clinaware of the relevant | Fomatted:
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Circumstancesvhereand of thematerial and reasonably foreseeable ways that the conflict could rFormatted:
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have adverse effects on the interests of that client. See Rule 1.0(e) (informed consent). The
information required depends on the nature of the conflict and the nature of the risks involved.
The process of obtaining informed consent in some instances will require a recommendation to
consult independent counsel. When representation of multiple clients in a single matter is
undertaken, the information must include the implications of the commpresentation,

including possible effects on loyalty, confidentiality, and the lavejient privilege and the

advantages and risks involved. See Comments [30] and [31] (effect of common representation on

confidentiality).

[19] Under some circumstanceds ismay be impossible to make the disclostre | Fomatted:
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recommendation—to—consultindependent—coulisesome cases the alternative to common
representation can be that each party may have to obtain separate representation with the
possibility of incurring additional costs. These costs, along with thefie of securing separate
representation, are factors that may be considered by the affected client in determining whether

common representation is in the client's interests ( Formatted:

Font: Not Italic, Font color: Auto ]

d a d b ee-Rules 1.1

d-1.5- ep ; wysrbwn-condu g ft-may be
iewt-or-impossi ive j dvice. v-hot allow
ed—busi j j P y i jenats to an

Page39( HRPC Commi t t €94018) Fi nal Draft



Consent Confirmed in Writing

[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client,
confirmed in writing. Such a writing may consist of a document executedebgliint or one
that the lawyer promptly records and transmits to the client following an oral consent. See Rule
1.0(b). See also Rule 1.0(0) (writing includes electronic transmission). If it is not feasible to
obtain or transmit the writing at the timeethlient gives informed consent, then the lawyer must
obtain or transmit it within a reasonable time thereafter. See Rule 1.0(b). The requirement of a
writing does not supplant the need in most cases for the lawyer to talk with the client, to explain
the iisks and advantages, if any, of representation burdened with a conflict of interest, as well as
reasonably available alternatives, and to afford the client a reasonable opportunity to consider the
risks and alternatives and to raise questions and con&atier, the writing is required in order
to impress upon clients the seriousness of the decision the client is being asked to make and to
avoid disputes or ambiguities that might later occur in the absence of a writing.

Revoking Consent

[21] A client who has given consent to a conflict may revoke the consent and, like any
other client, may terminate the lawyer's representation at any time. Whether revoking consent to
the client's own representation precludes the lawyer from continuing to representlietiter
depends on the circumstances, including the nature of the conflict, whether the client revoked
consent because of a material change in circumstances, the reasonable expectations of the other
client, and whether material detriment to the othentdier the lawyer would result.

Consent to Future Conflict

[22] Whether a lawyer may properly request a client to waive conflicts that might arise
in the future is subject to the test of paragraph (b). The effectiveness of such waivers is generally
detemined by the extent to which the client reasonably understands the material risks that the
waiver entails. The more comprehensive the explanation of the types of future representations
that might arise and the actual and reasonably foreseeable advessguemtes of those
representations, the greater the likelihood that the client will have the requisite understanding.
Thus, if the client agrees to consent to a particular type of conflict with which the client is
already familiar, then the consent ordihawill be effective with regard to that type of conflict.
If the consent is general and opamded, then the consent ordinarily will be ineffective, because
it is not reasonably likely that the client will have understood the material risks involvede On
other hand, if the client is an experienced user of the legal services involved and is reasonably
informed regarding the risk that a conflict may arise, such consent is more likely to be effective,
particularly if, e.g., the client is independentlynesgented by other counsel in giving consent and
the consent is limited to future conflicts unrelated to the subject of the representation. In any
case, advance consent cannot be effective if the circumstances that materialize in the future are
such as woul make the conflict nonconsentable under paragraph (b).
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[24] Ordinarily a lawyer may take inconsistent legal positimndifferent tribunals at
different times on behalf of different clients. The mere fact that advocating a legal position on
behalf of one client might create precedent adverse to the interests of a client represented by the
lawyer in an unrelated matteoes not create a conflict of interest. A conflict of interest exists,
however, if there is a significant risk that a lawyer's action on behalf of one client will materially
limit the lawyer's effectiveness in representing another client in a differentfoassxample,
when a decision favoring one client will create a precedent likely to seriously weaken the
position taken on behalf of the other client. Factors relevant in determining whether the clients
need to be advised of the risk include: where theesaare pending, whether the issue is
substantive or procedural, the temporal relationship between the matters, the significance of the
issue to the immediate and leterm interests of the clients involved and the clients' reasonable
expectations in retaing the lawyer. If there is significant risk of material limitation, then absent
informed consent of the affected clients, the lawyer must refuse one of the representations or
withdraw from one or both matters.

[25] When a lawyer represents or seeksejoresent a class of plaintiffs or defendants
in a classaction lawsuit, unnamed members of the class are ordinarily not considered to be
clients of the lawyer for purposes of applying paragraph (a)(1) of this Rule. Thus, the lawyer
does not typically neeth get the consent of such a person before representing a client suing the
person in an unrelated matter. Similarly, a lawyer seeking to represent an opponent in a class
action does not typically need the consent of an unnamed member of the class wlaevgehe
represents in an unrelated matter.

Nonlitigation, Conflicts
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lawyer, the likelihood thatetual-conflictisagreementwill arise, and the likely prejudice to the
client from the conflicti-it-dees—arise, The question is often one of proximity and degfese
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[27] For example, conflict questions may arise in estate planning and esta{FOfmaﬁedi
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administration. A lawyer may be called upon to prepare wills for several family members, such
as husband and wife, and, depending upon the circumstances, a conflict of mgyeke
present. In order to comply with conflict of interest Rules, the lawyer should make clear the
lawyer's relationship to the parties involved.

[28] Whether a conflict is consentable depends on the circumstdrareexample, & [Formaned:
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antagonistic to each other, but common representation is permissible where the clients are
generally aligned in interest even though there is some differgnie¢erestamerg interest
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among them. Thus, a lawyer may seek to establish or adjust a relationship between clients on an
amicable and mutually advantageous basis, for example, in helping to organize a business in
which two or more clients are entrepreneurs, working out thendial reorganization of an
enterprise in which two or more clients have an interest, or arranging a property distribution in
settlement of an estate. The lawyer seeks to resolve potentially adverse interests by developing
the parties' mutual interests.n@twise, each party might have to obtain separate representation,
with the possibility of incurring additional cost, complication, or even litigation. Given these and
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representation is the effect on lawapdient confidentiality and the lawyalient privilege. With
regard to the lawyetlient privilege, the prevailing Rule is that, &®tween commonly
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eventuates between the clients, the privilege will not protect any such communications, and the
clients should be so advised.
—{4}-

[31] As to the duty of confidentiality, continued common representation will almost
certainly be inadequate if one client asks the lawyer not to disclose to the other client information
relevant to the common representation. This is so because the lawgerdwasl duty of loyalty
to each client, and each client has the right to be informed of anything bearing on the
representation that might affect that client's interests and the right to expect that the lawyer will
use that information to that client's ledih See Rule 1.4. The lawyer should, at the outset of the
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common representation and as part of the process of obtaining each client's informed consent,
advise each client that information will be shared and that the lawyer will have to withdraw if
one cient decides that some matter material to the representation should be kept from the other.
In limited circumstances, it may be appropriate for the lawyer to proceed with the representation
when the clients have agreed, after being properly informedthbdawyer will keep certain
information confidential. For example, the lawyer may reasonably conclude that failure to
disclose one client's trade secrets to another client will not adversely affect representation
involving a joint venture between the clte and agree to keep that information confidential with

the informed consent of both clients.

[32] When seeking to establish or adjust a relationship between clients, the lawyer
should make clear that the lawyer's role is not that of partisanship hoerpécted in other
circumstances and, thus, that the clients may be required to assume greater responsibility for
decisions than when each client is separately represented. Any limitations on the scope of the
representation made necessary as a resulh@fcommon representation should be fully
explained to the clients at the outset of the representation. See Rule 1.2(c).

[33]  Subiject to the above limitations, each client in the common representation has the
right to loyal and diligent representationdaihe protection of Rule 1.9 concerning the
obligations to a former client. The client also has the right to discharge the lawyer as stated in
Rule 1.16.

Organizational Clients

[34] A lawyer who represents a corporation or other organization doesynotiug of
that representation, necessarily represent any constituent or affiliated organization, such as a
parent or subsidiary. See Rule 1.13(a). Thus, the lawyer for an organization is not barred from
accepting representation adverse to an affilia@niunrelated matter, unless the circumstances
are such that the affiliate should also be considered a client of the lawyer, there is an
understanding between the lawyer and the organizational client that the lawyer will avoid
representation adverse to tllient's affiliates, or the lawyer's obligations to either the
organizational client or the new client are likely to limit materially the lawyer's representation of
the other client.

35 lawyer for a corporation or other organization who is also enlmee of its (Formatted: ~ SpaceAfter: 0 pt

board of directors should determine whether the responsibilities of the two roles may conflic[ Formatted: Font: Not Italic, Font color: Auto

The lawyer may be called on to advise the corporation in matters involving actions of the
directors. Consideration should be given to the frequerittywhich such situations may arise,

the potential intensity of the conflict, the effect of the lawyer's resignation from the, Bodrd —( Formatted: Font: Not Italic, Font color: Auto

the possibility of the corporation's obtaining legal advice from another lawyer in such situations.

If there is matedl risk that the dual role will compromise the lawyer's independence of
professional judgment, the lawyer should not serve as a digcgirould cease to act as the
corporation's lawyer when conflicts of interest arise. The lawyer should advise the other
members of the board that in some circumstances matters discussed at board meetings while the
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lawyer is present in the capacity of director might not be protected by the Jalieydrprivilege

and that conflict of interest considerations might requiee l#wyer's recusal as a director or

might require the lawyer and the lawyer's firm to decline representation of the corporation in a

matter [Formatted: Font: Not Italic, Font color: Auto ]

advice to
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RULE, 1.8;, CONFLICT OF INTEREST:

~CURRENT 7{ Formatted

CLIENTS: SPECIFIC RULES,

(&__A lawyer shall not enter into a business transaction with a client er

[ Formatted:

SpaceAfter: 0 pt

knowingly acquire an ownership, possessory, securitgr other pecuniary interest adverse —{ Formatted

AL

to a dient unless;

M

the transaction and terms on which the lawyer acquires the interest are fair

[ Formatted:

Font: Bold, Font color: Auto

and reasonable to the client and are fully disclosed and transmitted in writingg-the
elientin a manner which can be reasonably understood by the clign

Formatted:

Indent: Left: 0.5", SpaceAfter: 0

U

(2)___the client is advised in writing of the desirability of seeking and iggiven a

Formatted:

Font: Bold, Font color: Auto

reasonable opportunity to seek the advice of independerégal counsel in the
transaction; and

E
\% Formatted
E

Formatted:

Indent: Left: 0.5", SpaceAfter: 0

(D

Formatted

—8)4heel+en{—eensemsrm—\mng—thepeto

(3) the client gives informed consent, in a writing signed by the client, to the
essenti al terms of the transaction and t
whether the lawyer is representing the client in the transaction.

he

(b)-___A lawyer shall not use irformation relating to representation of a client to the

Formatted:

SpaceAfter: 0 pt

disadvantage of the client unless the cliembrsents-after-consultatigives informed consent

Formatted

Al

N

except as permitted or required byRule-1-6-Rule-3-3-orRule4hkse Rules

(c)__A lawyer shdl not solicit any substantial gift from a client, including &

[ Formatted:

SpaceAfter: 0 pt

testamentary gift, or prepare on_behalf of a clientan instrument giving the lawyer or a Formatted

Al

person related to the lawyeras-parent—child—sibling;—er-speyanry substantial gift from—a
client—ireluding-a-testamentary-git—exceptwhatessthe elientlawyer or other recipient of

the gift is related to the deneelient. For purposes of this paragraph, related person
include a spouse, child, grandchild, parent, grandparent, or other relative omdividual
with whom the lawyer or the client maintains a close, familial relationship

(d)-__Prior to the conclusion of representation of a client, a lawyer shall not make

[ Formatted:

SpaceAfter: 0 pt

or negotiate an agreement giving the lawyer literary or media rights to a ptrayal or Formatted
account based in substantial part on information relating to the representation.

[ Formatted:

SpaceAfter: 0 pt

(e)_A lawyer shall not provide financial assistance to a client in connection wit

0l Bl

pending or contemplated litigation, except thaf:

Formatted
[ Formatted:

Font: Bold, Font color: Auto

(1)___a lawyer may advance court costs and expenses of litigation, the repayment

{ Formatted:

Indent: Left: 0.5", SpaceAfter: 0

(D

of which may be contingent on the outcome of the matter; and _——{ Formatted

[ Formatted:

Font: Bold, Font color: Auto

(2)__¢

litigation on behalf of the client,

pt

a lawyer representing an indigent client may pay court costs and expenses of {Formaned:

Indent: Left: 0.5", SpaceAfter: 0

U J

\[ Formatted
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[ Formatted [—i
[ Formatted [ﬁ
[Formatted [ﬁ
(f)_.A lawyer shall not accept compensation for representing a client from ome (Formattea L]
other than the client unless: %E"’ma“ez Q
y ormatte
(1)-___the client eonsents-afterconsultatigives informed consent </ %Formaﬁed Q
- Formatted
(2)___there is no interference with the lawyer's independence oprofessionat — { Formatted .
judgment or with the lawyer-client-tawyef relationship; and [Formaned [—}
S}I - gformatlon relating to representation of a client is protected as required by %EZ::E:Z Q
ule \
« [ Formatted [_i
(9)__A lawyer who represents two or more clients shall not participate imaking+ | Formated CJ
an aggregate settlement of the claims of or against the clients, or in a criminal case ‘an ( Fomated .
aggregated agreement as to guilty or nolo contendere pleas, unless each chentsents-after ( Formatted ]
consultation-including-disclosuregives informed consent, i writing signed by the client. [Formatted [ﬁ
The | awyerds di s dHe®xstemce and mature bf all thecclaimsi ar pleas ' [ Formatied .
involved and of the participation of each person in the settlement. ( Formatted .
- [Formatted [—i
(h)-__A lawyer shall not [Formaned [—}
. Lo T . [Formatted [ﬁ
(1) make an agreement prospeaotely Ilmltlng the lawyer's liability to a client for Fomatted O
malpractice and-shall-reunless the client is independently represented in making
the agreement; or %E"'maiez Q
ormatte!
(2) _ settle a claimor_potential claim for such liability with an unrepresented: [ Formatied -
client or former client witheutfirst-advisingnlessthat person is_advisedin writing ( Formatted =)
thaof the desirability of seeking and is given a reasonable opportunity to seek the ( Formatted .
advice of independent representatioh—is—approprilggal counsel in  connection ( Formatted .
therewith., [ Formatted [ﬁ
s vye € rese [Formatted [ﬂ
[ Formatted [—i
[ Formatted [ﬁ
() A lawyer shall not acquire a proprietary interest in the cause of action or [ Formatte [
subject matter of litigation the lawyer is conducting for a client, except that the lawyer ( Fomated )
may;, % Formatted Q
- Formatted
(1)___acquire a lien authorized bylaw to secure the lawyer's fee or expenses; and -~ { Formatted .
i [Formaned [_i
(2)-___contract with a client for a reasonable contingent fee in a civil case. < [Formaned [ﬁ
N [ Formatted [ﬁ
- [ Formatted [—i
—COMMENT- [ Formatted [—i
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() A lawyer shall not have sexual relations with a client unless a consensual
sexual relationshp existed between them when the lawyetlient relationship commenced.

(K) While lawyers are associated in_a firm, a prohibition in_the foregoing
paragraphs (a) through (i) that applies to any one of them shall apply to all of them.
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Comment:

Font: Not Italic, Font color: Auto ]

BusinessTransactions Between Client and Lawyey « ( Formatted:

SpaceAfter: 0 pt

)

Font: Bold

)

[1] A lawyer's legal skill and training, together with the relationship of trust and( Formatied:

SpaceAfter: 0 pt

confidence between lawyer and client, crehe possibility of overreaching when the lawyer
participates in a business, property, or financial transaction with a client, for example, a loan or
sales transaction or a lawyer investment on behalf of a client. The requirements of paragraph (a)
must be ret even when the transaction is not closely related to the subject matter of the
representation, as when a lawyer drafting a will for a client learns that the client needs money for
unrelated expenses and offers to make a loan to the client. The Rués appéiwyers engaged

in the sale of goods or services related to the practice of law, for example, the sale of title
insurance or investment services to existing clients of the lawyer's legal practice. See Rule 5.7. It
also applies to lawyers purchasinmperty from estates they represent. It does not apply to
ordinary fee arrangements between client and lawyer, which are governed by Rule 1.5, although
its requirements must be met when the lawyer accepts an interest in the client's business or other

nonmaetary property as payment of all or part of a fee. In addition, the Rule doaspiyto ( Formatted:  Font: Not Italic, Font color: Auto

standard commercial transactions between the lawyer and the client for products or services that
the client generally markets to others, for example, banking dwelkage services, medical

services, products manufactured or distributed by the clienty@isutility, services. In such | Formatted: Font: Not talic, Font color: Auto |

transactions, the lawyer has no advantage in dealing with the client, and the restrictions in
paragraph (a) are unnecessary angraaticable.
i ent

[2] Paragraph (a)(1) requires that the transaction itself be fair to the client and that its
essential terms be communicated to the client, in writing, in a manner that can be reasonably
undastood. Paragraph (a)(2) requires that the client also be advised, in writing, of the
desirability of seeking the advice of independent legal counsel. It also requires that the client be
given a reasonable opportunity to obtain such advice. Paragraphréai@es that the lawyer
obtain the client's informed consent, in a writing signed by the client, both to the essential terms
of the transaction and to the lawyer's role. When necessary, the lawyer should discuss both the
material risks of the proposedamsaction, including any risk presented by the lawyer's
involvement, and the existence of reasonably available alternatives and should explain why the
advice of independent legal counsel is desirable. See Rule 1.0(e) (definition of informed

consent).

[3] The risk to a client is greatest when the client expects the lawyer to represent the
client in the transaction itself or when the lawyer's financial interest otherwise poses a significant
risk that the lawyer's representation of the client will be naterlimited by the lawyer's
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financial interest in the transaction. Here the lawyer's role requires that the lawyer must comply,
not only with the requirements of paragraph (a), but also with the requirements of Rule 1.7.
Under that Rule, the lawyer mussdose the risks associated with the lawyer's dual role as both
legal adviser and participant in the transaction, such as the risk that the lawyer will structure the
transaction or give legal advice in a way that favors the lawyer's interests at theeegptre

client. Moreover, the lawyer must obtain the client's informed consent. In some cases, the
lawyer's interest may be such that Rule 1.7 will preclude the lawyer from seeking the client's
consent to the transaction.

[4] If the client is independly represented in the transaction, paragraph (a)(2) of
this Rule is inapplicable, and the paragraph (a)(1) requirement for full disclosure is satisfied
either by a written disclosure by the lawyer involved in the transaction or by the client's
independencounsel. The fact that the client was independently represented in the transaction is
relevant in determining whether the agreement was fair and reasonable to the client as paragraph
(a)(1) further requires.

Use of Information Related to Representation

[5] Use of information relating to the representation to the disadvantage of the client
violates the lawyer's duty of loyalty. Paragraph (b) applies when the information is used to
benefit either the lawyer or a third person, such as another cliensimebs associate of the
lawyer. For example, if a lawyer learns that a client intends to purchase and develop several
parcels of land, the lawyer may not use that information to purchase one of the parcels in
competition with the client or to recommendtthaother client make such a purchase. The Rule
does not prohibit uses that do not disadvantage the client. For example, a lawyer who learns a
government agency's interpretation of trade legislation during the representation of one client
may properly usethat information to benefit other clients. Paragraph (b) prohibits
disadvantageous use of client information unless the client gives informed consent, except as
permitted or required by these Rules. See Rules 1.2(d), 1.6, 1.9(c), 3.3, 4.1(b), 8.1, and 8.3.

Gifts to Lawyers

[6] A lawyer may accept a gift from a clienf, the transaction meets general | Formatted: Font: Not italic, Font color: Auto |
standards of fairness. For example, a simple gift such as a present given at a holiday or as a token
of appreciation is permittedf a client offers the lyer a more substantial gift, paragraph (c)
does not prohibit the lawyer from accepting it, although such a gift may be voidable by the client
under the doctrine of undue influence, which treats client gifts as presumptively fraudulent. In
any event, dueot concerns about overreaching and imposition on clients, a lawyer may not
suggest that a substantial gift be made to the lawyer or for the lawyer's benefit, except where the
lawyer is related to the client as set forth in paragraph (c).

7 If effectuaton of a substantial gift requires preparing a legal instrument sueh as { Formatied: SpaceAfter: 0 pt )
will or conveyanceheweve(the client should have the detached advice that another lawyer ca( Formatted: Font: Not Italic, Font color: Auto ]

[Formatted: Font: Not Italic, Font color: Auto ]
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provide-Paragraph—{(€)+ecoghizes-dfhe soleexceptionto this Rule iswhere the clienis a ( Formatted:  Font: Not Italic, Font color: Auto
relative of the doneerthe-giftis-rotsubstantial [Formatted: Font: Not Italic, Font color: Auto ]

. [Formatted: Font: Not ltalic, Font color: Auto ]
[8] This Rule does not prohibit a lawyer from seeking to have the lawyer or a partner

or _associate of the lawyer named as executor of the client's estate or to another potentially
lucrative fduciary position. Nevertheless, such appointments will be subject to the general
conflict of interest provision in Rule 1.7 when there is a significant risk that the lawyer's interest
in_obtaining the appointment will materially limit the lawyer's indemedprofessional
judgment in advising the client concerning the choice of an executor or other fiduciary. In
obtaining the client's informed consent to the conflict, the lawyer should advise the client
concerning the nature and extent of the lawyer's fiahimterest in the appointment, as well as

the availability of alternative candidates for the position. See RSCH 3.

Formatted: Justified, Indent: Left: 0", Space
After: 0 pt

Literary Rights - -
4[3¥ ) [Formatted' Font: Not Italic, Font color: Auto

An agreement by which a lawyer acquires literary or media rights concerning th% Formatted: Indent: Left: 0", SpaceAfter: 0 }

conduct of the represetion creates a conflict between the interests of the client and: the™

personal interests of the lawyer. Measures suitable in the representation of the client may det| Formatied: Font: Not ltalic, Font color: Auto
from the publication value of an account of the representation. Paragraph (d) dpeshitot a  Formatted: _SpaceAfer: 0 pt

lawyer representing a client in a transaction concerning literary property from agreeing that the

lawyer's fee shall consist of a share in ownership in the property, if the arrangement conforms to

Rule 1.5 angbaragraph-{paragraphs (a) ang (i [Formatted: Font: Not Italic, Font color: Auto ]

Financial Assistance

[10] Lawyers may not subsidize lawsuits or administrative proceedings brought on
behalf of their clients, including making or guaranteeing loans to their clients for living expenses,
because to do so would encourage clients tsysulawsuits that might not otherwise be brought
and because such assistance gives lawyers too great a financial stake in the litigation. These
dangers do not warrant a prohibition on a lawyer lending a client court costs and litigation
expenses, includin the expenses of medical examination and the costs of obtaining and
presenting evidence, because these advances are virtually indistinguishable from contingent fees
and help ensure access to the courts. Similarly, an exception allowing lawyers regesentin
indigent clients to pay court costs and litigation expenses regardless of whether these funds will
be repaid is warranted.

Formatted: Justified, Indent: Left: 0", Space
After: 0 pt

[Person Paying fora Lawyer's Services “~

—H}Ru%%(f}reqwres%elesure

[11] Lawyers are frequently asked to represecitemt under circumstances in which a IFormaned Indent: Left: 0", SpaceAfter: 0 }

Formatted: Font: Not Italic, Font color: Auto

third person will compensate the lawyer, in whole or in part. The third person might be a relati
or friend, an indemnitor (such as a liability insurance company), or-ciesd (such as a
corporation sued along witone or moref the-factits employees). Because thipdrty payers
frequently have interesthatdiffer from those of the client, including interests in minimizing the
amount spent on the representation and in learning how the representation is ipgpgress

Formatted: Font: Not Italic, Font color: Auto

Formatted: Font: Not Italic, Font color: Auto

Formatted: Font: Not Italic, Font color: Auto
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lawyers are prohibited from accepting or continuing such representations unless the lawyer

o 0 LU

determines that there will be no interference witie lawyer'sindependent professional —{ Fomatted: Font: Not talic, Font color: Auto

judgment and there is informed consent from the client. See also R Horohibiting

interference with a lawyer's professional judgment by one who recommends, employs, or pays

the lawyer to render legaérvicesare-beingpaigor by-aanother). [Formaned: Font: Not Italic, Font color: Auto
[Formatted: Font: Not Italic, Font color: Auto

[12] Sometimes it will be sufficient for the lawyer to obtain the cliemfsrmed

consent regarding the fact of the payment and the identity dhitlde-party-Sueh-anpayer. If, ( Formatted: Font: Not ltalic, Font color: Auto

however, the fe@arrangementreates a conflict of interest for the lawyer, then the lawyer mUSt[Formaned: Font: Not Italic, Font color: Auto

comply with Rule 1.7. The lawygnust also conforrnto the requirements of Rule 1.6 concerning (Formatted: Font: Not Italic, Font color: Auto

confidentialityand-. UnderRule 1.7concerning-conflict-of-interest\Where-theclieptisa<lass, [ Formatied: Font: Not Htalic, Font color: Auto

conseni(a), a conflict of interest exists if there is significant risk that the lawyer's representatlo[ Formatied: Font: Not ltalic, Font color: AU

of the dient will be materially limited by the lawyer's own interest in the fee arrangement or by

the lawyer's responsibilities to the thipdrty payer (for example, when the thpdrty payer is a

co-client). Under Rule 1.7(b), the lawygray be-ebtainedcceptor continue the representation —{ Formatted: Font: Not ltalic, Font color: Auto

with the informed consent of each affected client, unless the conflict is nonconsentable under
that paragraph. Under Rule 1.7(b), the informed consent must be confirmed in writing.
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Aggregate Settlements

[13]  Differencesin willingness to make or accept an offer of settlement are among the Fomatted:

SpaceAfter: 0 pt ]

risks of common representation of multiple clients by a single lawyer. Under Rule 1.7, this is one
of the risks that should be discussed before undertaking the representation, athpgtaifess

of obtaining the clients' informed consent. In addition, Rule 1.2(a) protects each client's right to
have the final say in deciding whether to accept or reject an offer of settlement and in deciding
whether to enter a guilty or nolo contendetea in a criminal case. The Rule stated in this
paragraph is a corollary of both these Rules and provides that, before any settlement offer or plea

bargain is made or accepted behalf ofmultiple clients, the lawyer must inform each of them | Formatted:

Font: Not Italic, Font color: Auto ]

about all he material terms of the settlement, including what the other clients will receive or pay
if the settlement or plea offer is accepted. See also Rule 1.0(e) (definition of informed consent).
Lawyers representing a class of plaintiffs or defendants, or firoseeding derivatively, may

not have a full lawyeclient relationship with each member thie classby—eeurtsupervised ( Formatted:

Font: Not Italic, Font color: Auto ]

procedure nevertheless, such lawyers must comply with applicable rules requlating notification
of class members and other procetlueguirements designed to ensure adequate protection of

the entire class ( Formatted:

Font: Not Italic, Font color: Auto ]

Limiting Liability and Settling Malpractice Claims

[14] Agreements prospectively limiting a waser's liability for malpractice are
prohibited unless the client is independently represented in making the agreement because they
are likely to undermine competent and diligent representation. Also, many clients are unable to
evaluate the desirability @haking such an agreement before a dispute has arisen, particularly if
they are then represented by the lawyer seeking the agreement. This paragraph does not,
however, prohibit a lawyer from entering into an agreement with the client to arbitrate legal
malpractice claims, provided such agreements are enforceable and the client is fully informed of
the scope and effect of the agreement. Nor does this paragraph limit the ability of lawyers to
practice in the form of a limitetiability entity, where permittedy law, provided that each
lawyer remains personally liable to the client for his or her own conduct and the firm complies
with any conditions required by law, such as provisions requiring client notification or
maintenance of adequate liability insuranb®r does it prohibit an agreement in accordance
with Rule 1.2 that defines the scope of the representation, although a definition of scope that
makes the obligations of representation illusory will amount to an attempt to limit liability.

[15] Adgreemets settling a claim or a potential claim for malpractice are not prohibited
by this Rule. Nevertheless, in view of the danger that a lawyer will take unfair advantage of an
unrepresented client or former client, the lawyer must first advise such a pewsoting of the
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appropriateness of independent representation in connection with such a settlement. In addition,
the lawyer must give the client or former client a reasonable opportunity to find and consult
independent counsel.

< Formatted: Indent: Left: 0", SpaceAfter: 0
pt
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Acquiring Proprietary [nterest in Litigation- ( Formatted: Font: Not Italic, Font color: Auto
[16] _Paragraphji) states the traditional generalleRule that lawyers are prohibited ( Formatted: Font: Not Italic, Font color: Auto
from acquiring a proprietary interest in litigatigrhisLike paragraph (e), thgenerakule;which — ( Formatied: Font: Not Italic, Font color: Auto
Rule has its basis in common lasthamperty and maintenan@nd is designed to avoid giving. [ Formatted: Font: Not Itaic, Font color: Auto
the lawyer too great an interest in the representation. In addition, when the lawyer acquires‘ Formatted: Font Not Italic. Font color- AUt
ownership interest in the subject of the representation, it will be more difficult for a client u1 - - - -
Formatted: Font: Not Italic, Font color: Auto
discharge the lawyer if the client so desires. The Rudeibject to specific exceptions developed -

[Formaned: Font: Not Italic, Font color: Auto
in decisional law and continued in thesées,—such-as-the-exceptionforreasenable-contingent
fees-setforth-in-Rule-1.5-and-Rudes. Theexception for ceain advances of the costs of { Formatied: Font: Not Italic, Font color: Auto
litigation is set forth in paragraph (e). [Formaned: Font: Not Italic, Font color: Auto

_In 200%ddition, paragraph {f—wa-s—a-mended—to-i) setsfogth i t[Formaned; SpaceAfter: 0 pt
exceptlons for Imnauthonzeé—f—&r—t—k%e—w&r—d—wkt—&d—e—s As ( Formatted: Font: Not Htalic, Font color: Auto
| Formatted: Font: Not Italic, Font color: Auto

E‘ Formatted: Font: Not Italic, Font color: Auto

_p_ex ENSes . (¢ d: Font: Not ltalic, Font color: A
and contracts for reasonable contingent fees. The law of each jurisdiction determines which |I{ ormattec: Font: Mot alle, Font color: AWTo
are authorized by law. Theseay include liens granted by statute, liens originating in common | Formated: Font: Not talic, Font color: Auto

Font: Not Italic, Font color: Auto
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pe (noting

pmsumpﬂen—thai—a—legai—deﬂy—has—been—bmae%dawver may not retam possession of cllent

files and records in order to secure payment. When a lawyer acquires by contract a security
interest in property other than that recovered throughatiager's efforts in the litigation, such an
acquisition is a business or financial transaction with a client and is governed by the
requirements of paragraph (a). Contracts for contingent fees in civil cases are governed by Rule
15.

in-egal

(c) i
Pages6( HRPC Commi t t €94018) Fi nal Draft

Iaw and I|ens acquwed tl;ontract W|th the cllenu:rens—may—alse—be—au{he#zed—by—ee{mules ( Formatied:



the Hawait 6+ Code—tothe second clause of par
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005)

Lawyer-Client Sexual Relationships

[17] The relationship between lawyer and client is a fiduciary one in which the lawyer
occupies the highest position of trust and merice. The relationship is almost always unequal;
thus, a sexual relationship between lawyer and client can involve unfair exploitation of the
lawyer's fiduciary role, in violation of the lawyer's basic ethical obligation not to use the trust of
the cliert to the client's disadvantage. In addition, such a relationship presents a significant
danger that, because of the lawyer's emotional involvement, the lawyer will be unable to
represent the client without impairment of the exercise of independent protdssidgment.
Moreover, a blurred line between the professional and personal relationships may make it
difficult to predict to what extent client confidences will be protected by the lasligert
evidentiary privilege, since client confidences are ptetedy privilege only when they are
imparted in the context of the lawyelient relationship. Because of the significant danger of
harm to client interests and because the client's own emotional involvement renders it unlikely
that the client could givadequate informed consent, this Rule prohibits the lawyer from having
sexual relations with a client regardless of whether the relationship is consensual and regardless
of the absence of prejudice to the client.

[18] Sexual relationships that predate myerclient relationship are not prohibited.
Issues relating to the exploitation of the fiduciary relationship and client dependency are
diminished when the sexual relationship existed prior to the commencement of thedbewnter
relationship. Howeverbefore proceeding with the representation in these circumstances, the
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lawyer should consider whether the lawyer's ability to represent the client will be materially
limited by the relationship. See Rule 1.7(a)(2).

[19] When the client is an organizatioparagraph (j) of this Rule prohibits a lawyer
for the organization (whether inside counsel or outside counsel) from having a sexual
relationship with a constituent of the organization who supervises, directs, or reqularly consults
with that lawyer conaging the organization's legal matters.

Imputation of Prohibitions

[20] Under paragraph (k), a prohibition on conduct by an individual lawyer in
paragraphs (a) through (i) also applies to all lawyers associated in a firm with the personally
prohibited Awyer. For example, one lawyer in a firm may not enter into a business transaction
with a client of another member of the firm without complying with paragraph (a), even if the
first lawyer is not personally involved in the representation of the clieetpidhibition set forth
in paragraph (j) is personal and is not applied to associated lawyers.
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RULE 1.9: DUTIES TO, FORMER CGHIEENT-CLIENTS <

(&__A lawyer who has formerly represented a client in a matter shall net
thereafter represent another personin the same or a substantially related matter in which
that person's interests are materially adverse to the interests of the former client unless the

former client censents-afterconsultatigives informed consent, confirmed in writing

(b),___A lawyer shall not knowingly represent a person in the same or-<a
substantially related matter in which a firm with which the lawyer formerly was associated
had previously represented a client

(1)___whose interests are materially adverse to that persomnd -

(2)___about whom the lawyer had acquired information protected by Rules 1.6 and
1.9(c) that is material to the matter;

unless the former client eensents—after—consultatipives informed consent, confirmed in~
writing .

(c)__A lawyer who has formerly represented a client in a matter or whose present
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or former firm has formerly represented a client in a matter shall not thereafter;
(1)___use information relating to the representation to the disadvantage of the
former client except asRule-1-6-erRule-3tBese Rulesvould permit or require with
respect to a client, or when the information has become generally known; or

(2)___reveal information relating to the representation except afRule—1-6-orRule
3-3these Rulesvould permit or require with respect to a client.

COMMENT-

Comment:

[1]-__ After termination of alawyerclientlawsef relationship, a lawyehas certain
continuing duties with respect to confidentiality and conflicts of interest andntiaysnot
represent anber client except in conformity with thiste—The-prineiplesin-Rule-1.7-determine

whetherthetnterestsotthopresertandtermerelientarcadversRalernder thlis Rule, for
example a lawyer could not properly seék—+eseirdon behalf of a nevelient to rescinda

contract drafted on behalf of the former client. So also a lawyer who has prosecuted an ‘accu
person could not properly represent the accused in a subsequent civil action against
government concerning the same transactian. codd a lawyer who has represented multiple
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clients in a matter represent one of the clients against the others in the same or a substant[ Formatted

related matter after a dispute arose among the clients in that matter, unless all affected clie[ Formatted
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give informed comsent. See Comment [9]. Current and former government lawyers must comply
with this Rule to the extent required by Rule 1.11.

[2]-___The scope of a "matter"” for purposes of thie-may-deperRule dependsn the ( Formatted:

Font: Not Italic, Font color:

Auto

facts of a particular situation or trsaction. The lawyer's involvement in a matter can also be & rormatted:

Font: Not Italic, Font color:

Auto

question of degree. When a lawyer has been directly involved in a specific transactio[pormaned:

Font: Not Italic, Font color:

Auto

subsequent representation of other clients with materially adverse infardisét transaction ( Formatted:

SpaceAfter: 0 pt

clearly isprohibited. On the other hand, a lawyer who recurrently handled a type of problem f({ ——

Font: Not Italic, Font color:

Auto

a former client is notrecessarilyprecluded from later representing another client in a
whelhfactually distinct problem of that type even though the subsequent repatisa involves

[ Formatted:

Font: Not Italic, Font color:
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a position adverse to the prior client. Similar considerations can apply to the reassignment[ Formatted:

Font: Not Italic, Font color:

Auto

o U A U )

military lawyers between defense and prosecution functions within the same military

jurisdictionjurisdictions. The underlying question is winer the lawyer was so involved in the —{ Formatted:

Font: Not Italic, Font color:

Auto

matter that the subsequent representation can be justly regarded as a changing of sides in the
matter in question.

[3] Matters are "substantially related" for purposes of this Rule if they involve the
same transaictn or legal dispute or if there otherwise is a substantial risk that confidential
factual information as would normally have been obtained in the prior representation would
materially advance the client's position in the subsequent matter. For exataplgeawho has
represented a businessperson and learned extensive private financial information about that
person may not then represent that person's spouse in seeking a divorce. Similarly, a lawyer who
has previously represented a client in securingrenmiental permits to build a shopping center
would be precluded from representing neighbors seeking to oppose rezoning of the property on
the basis of environmental considerations; however, the lawyer would not be precluded, on the
grounds of substantia¢lationship, from defending a tenant of the completed shopping center in
resisting eviction for nonpayment of rent. Information that has been disclosed to the public or to
other parties adverse to the former client ordinarily will not be disqualifyingrrivation
acquired in a prior representation may have been rendered obsolete by the passage of time, a
circumstance that may be relevant in determining whether two representations are substantially
related. In the case of an organizational client, geneérad kvl edge of the clien
practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge
of specific facts gained in a prior representation that are relevant to the matter in question
ordinarily will preclude ach a representation. A former client is not required to reveal the
confidential information learned by the lawyer in order to establish a substantial risk that the
lawyer has confidential information to use in the subsequent matter. A conclusion about the
possession of such information may be based on the nature of the services the lawyer provided
the former client and information that would in ordinary practice be learned by a lawyer
providing such services.
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[4] ___When lawyers have been associated within a firm but then end their asseciatio| Formatied: Font: Not italic, Font color: Auto |
the question of whether a lawyer should undertake representation is more complicated. There( Formatied: SpaceAiter: 0 pt )
several competing considerations. First, the client previously represented foyntiee firm
must be reasonably assured that the principle of loyalty to the client is not compromised. Second,
the ruleRule should not be so broadly cast as to preclude other persons from having reasona Fomatted: Font: Not Italic, Font color: Auto
choice of legal counsel. Third, thedeRule shoud not unreasonably hamper lawyers from [Formaned; Font: Not Italic, Font color: Auto ]
forming new associations and taking on new clients after having left a previous association. In
this connection, it should be recognized that today many lawyers practice in firms, that many
lawyers to some degree lintheir practice to one field or another, and that many move from one
association to another several times in their careers. If the concept of imputation were applied
with unqualified rigor, the result would be radical curtailment of the opportunitywgfels to
move from one practice setting to another and of the opportunity of clients to change counsel.

[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has
actual knowledge of information protected by Rules 1.6 and)1Bfas, if a lawyer while with ( Formatted: ~ Font: Not Italic, Font color: Auto |
one firm acquired no knowledge or information relating to a particular client of the firm, and that
lawyer later joined another firm, neither the lawyer individually nor the second firm is
disqualified from representing ahet client in the same or a related matter even though the
interests of the two clients conflict. See Rule 1.10(b) for the restrictions on a firm once a lawyer

has terminated association with the firm{4}- Recenciliation-of-these-competing-principles

i another
he-first firm

o i neciallvw i ively but may be
ol o imi a rigid

[6]  Application of paragraph (b) depends on a situation's particulay &idesd by  Formatted: Font: Not ltalic, Font color: Auto
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inferences, deductioper working presumptions that reasonably may be made about the way i( Formatte:

Font: Not Italic, Font color:

Auto

which lawyers work togetheA lawyer may have general access to files of all clients of a law
firm and may regularly participate in discussions of their affairs; it should be inferred that such a
lawyer in fact is privy to all information about all the firm's clients. In conteastther lawyer

may have access to the files of only a limited number of clients and participate in discussions of
the affairs of no other clients; in the absence of information to the contrary, it should be inferred
that such a lawyer in fact is privy toformation about the clients actually served but not those of
other cIients.

fdntsuch an inquiry,
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the burden of proof should rest upon the flrm whose dlsquallflcatlon |s1sough
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——9}-Independent of the question of disqualification of a firm, a lawyer changing professiong Fomatted:
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association has a continuing duty to presecuafidentiality of information about a client
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formerly represented. See Rules 1.6 angd).9

(8]

Paragraph (c) provides that informatiacquired by the lawyer in the course of { Fomatted:
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representing a client may not subsequently be usegl/ealed by the lawyer to the disadvantage | Fomated:
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of the client. However, the fact that a lawyer has once served a client does not preclude the
lawyer from using generally known information about that client when later representing another
client.
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y vment [ Formatted:
—143} gives informed consent, which consent must be confirmed in writing under paragrap[Formaned.
(a) and (b). See Rule 1.0(&)ith regard tothe effectiveness dn epposing party'sraising a :
question-of conflict-of interemvance waiverseecommenfomment [22]to Rule 1.7. With tiormaze::
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regard to disqualification of a firm with which a lawyer is or was formerly associated, see Rule
1.10.

— A SeaPule LT comment 5.
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