Raising the Bar in Ethics

Proposed Amendments to

HRPC

The

announced that the amendments to the

Hawaii  Supreme Court
Hawaii Rules of Professional Conduct
(HRPC) are being proposed. The com-
ment deadline is March 11, 2011.
Please check the full executive sum-
rules at

mary of the proposed

http://www.odch awaii.com under
“News,”
http://www.courts.state.hi.us, or at the
HSBA website.

One of the proposed amendments

at the judiciary website,

requires mandatory disclosure of mal-
practice insurance. The proposed Rule
1.4 1s noted below.

RULE 1.4: COMMUNICATION
(a) A lawyer shall:

(1) promptly inform the client of any
decision or circumstance with respect to which
the client’s informed consent, as defined in Rule
1.0(e), 1s required by these Rules;

(2) reasonably consult with the client
about the means by which the client’s objectives
are to be accomplished;

(3) keep the client reasonably informed
about the status of the matter;

(4) promptly comply with wasonable
requests_for information; and

(5) consult with the client about any rele-
vant limitation on the lawyer’s conduct when
the lawyer knows that the client expects assis-
tance not permitted by the Rules of Professional
Conduct or other law; and

(6) promptly inform the client of a writ-
ten offer of settlement in a civil controversy or a
proffered plea bargain in a criminal case which
the lawyer receives.

(b) A lawyer shall explain a matter to the
extent reasonably necessary to permit the client
to make informed decisions regarding the repre-

sentation.
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(¢c) A lawyer shall:

(1) promptly inform new and existing
clients, in writing, if the lawyer does not have
malpractice insurance in the amounts of at least
$100,000 per occurrence and $300,000 in
the aggregate;

(2) promptly inform the client, in writing,
any time the lawyer’s malpractice insurance is
terminated; and

(3) promptly maintain a record of these
disclosures _for six years _from the conclusion of
the client’s representation.

(d) The requirements in (c) do not apply
to a member of the judiciary, a government
lawyer, or an in-house counsel when acting in

that capactty.

Comment:

[1] Reasonable communication between
the lawyer and the client is necessary for the
client effectively to participate in the representa-
tion.

Communicating with Client

[2] If these Rules require that a particu-
lar decision about the representation be made by
the client, paragraph (a)(1) requires that the
lawyer promptly inform and secure the client’s
consent prior to taking action unless prior dis-
cussions with the client have resolved what
action the client wants the lawyer to take. See
Rule 1.2(a).

[3] Paragraph (a)(2) requires the lawyer
to reasonably consult with the client about the
means to be used to accomplish the client’s
objectives. In some situations—depending on
both the importance of the action under consid-
eration and the feasibility of consulting with the
client—this duty will require consultation prior
to taking action. In other circumstances, such
as during a trial when an immediate decision
must be made, the exigency of the situation may
require the lawyer to act without prior consulta-
tion. In such cases the lawyer must nonetheless

act reasonably to inform the client of actions the

lawyer has taken on the client’s behalf.
Additionally, paragraph (a)(3) requures that the
lawyer keep the client reasonably informed
about the status of the matter, such as signifi-
cant developments affecting the timing or the
substance of  the representation.

[4] A lawyer’s regular communication
with clients will minimize the occasions on
which a client will need to request information
When a client
makes a reasonable request for information,
however, pamngraph (a)(4) requirs pompt
compliance with the request, or if a prompt

concerning the representation.

response is not feasible, that the lawyer, or a
member of the lawyer’s staff, acknowledge
receipt of the request and advise the client when
a response may be expected. Client telephone
calls should be promptly returned or acknowl-
edged. Rules of court or court orders governing
litigation may provide that information supplied

to a lawyer may not be disclosed to the client.

Explaining Matters

[5] The client should have sufficient
information to participate intelligently in deci-
sions concerning the objectives of the represen-
tation and the means by which they are to be
pursued, to the extent the client is willing and
able to do so. Adequacy of communication
depends in part on the kind of advice or assis-
tance that is involved. For example, when there
15 time to explain a proposal made in a negoti-
ation, the lawyer should review all important
provisions with the client before proceeding to an
agreement.

In litigation, a lawyer should explain the
general strategy and prospects of success and
ordinarily should consult the client on tactics
that are likely to result in significant expense or
to injure or coerce others. On the other hand, a
lawyer ordinarily will not be expected to
describe trial or negotiation strategy in detail.

The guiding principle is that the lawyer
should fulfill reasonable client expectations for

information conststent with the duty to act in



the client’s best interests, and the client’s overall
requirements as to the character of representa-
tion. In certain circumstances, such as when a
lawyer asks a client to consent to a representation
affected by a conflict of interest, the client must
give informed consent, as defined in Rule 1.0(e).

[6] Ordinarily, the information to be pro-
vided 1s that appropriate for a client who is a
comprehending and responsible adult. However,
Sully informing the client according to this stan-
dard may be impracticable, for example, where
the client is a child or suffers from diminished
capacity. See Rule 1.14. When the client s an
organization or group, it is often impossible or
wmappropriate to inform every one of its members
about its legal affairs; ordinanly, the lawyer
should address communications to the appropri-
ate officials of the organization. See Rule 1.13.
Where many routine matters are involved, a sys-
tem of lLimited or occasional reporting may be

arranged with the client.

Withholding Information

[7] In some circumstances, a lawyer may
be justified in delaying transmussion of informa-
tion when the client would be likely to react
imprudently to an immediate communication. A
lawyer might withhold a psychiatric diagnosts of
a client when the examining psychiatrist indi-
cales that disclosure would harm the client. A
lawyer may not withhold information to serve
the lawyer’s own interest or convenience or the
interests or convenience of another person. Rules
or court orders governing litigation may provide
that information supplied to a lawyer may not be
disclosed to the client. Rule 3.4(c) directs com-
pliance with such Rules or orders.

Disclosure of Lack of Malpractice Insurance
[8] Lawyers are not required to maintain
This Rule

requires prompt notification to the client as

professional liability insurance.

required by subsection (c). Lawyers’ funds for
client protection (Client Security Funds) are
designed to reimburse clients only in the event of
their lawyer’s dishonesty.  See Rule 1.15,
Comment [6]. The absence of professional lia-
bility insurance is a material_fact that may bear

upon a client’s decision to hire a lawyer.
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Mankind's greatest achievement is the written
word. Through it the dead speak to the living
and the living speak to the as yet unborn.

- Abraham Lincoln
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Honolulu, HI 96813

Haw aii Public Adjusters

Do ponneed onr assistane e in setting tle valne of poar elients’ lass?
Wl ol oty Foor tine Cladin ok, Foddapihnkier or thedy Conoasel,

= Froperty Dnsnosanee Sl

. Lo af e Clains

= Adklibond Living Eepenses

= Conrteatts Ax] Inwantor p Lo
= Beecmstrocticon Cooks
= Teosiness Dotesnmrtion Cladms

Ghvre s pavep ety Dot pmevne ttlinegr S w11 et ab Bl gmsonn edient’s rlni
Coll 10866 300-304 5 oo M tomr wehsdie for mare tnfnaction

Hawadipublicadjuster.comn

Your Bond Specldlsts
provdng Licerse,
Motary and Bl
Borck to ALL the
Hanwal lan |slands for
more than 30 years
JanesLinchlzd, CBA
Borcling agertt

550 Hil she il & 5t
Site 303
Horolully, H 285132

B S22, 15960
B0 0T, 2245

W Boshoncl.corn

Wit .

Notary Bonds

Licensing Bonds
Bail Bonds

. raking cate of all wour bonding
needs with
« Same Day Service
* Sime Daay AnRswvers
* Same Day Tsste
« Same Day Delvery
« Same Day Pick Up
Fiet sk, THE
BT POLR T RAN.
B Jlos ensp e
1omcoer s vl L
Daommlond tlee
npplontion frorn
11T el b awcl

n)ake for A oavene
Lcavd o Jreat

JRl ceet the forme
cxred for.!

Mo gkt

January 2011 HAWAII BAR JOURNAL 21

B, ST




